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A. Langley-Howard, Inc. 
ratian, has been registered as a br 
25¢") of the Securities Exchange Act of 1934 (Exchange Act) since 
Cetadver 15, 1953 and is still so registered, On January 7, 1966 regis- 
trant filed a notice of withdrawal which has not yet become effective. 


B. John A. Howard (Howard) is president, treasurer, a director 
#37 owner of 10% or more of the common stock of registrant. Mark E. 


wee 


‘sary (O'Leary) is a director of registrant. 


C. On December 29, 1961, the Board of Governors of the National 
AzzocLation of Securities Dealers, Inc. (NASD), a national securities 
art. liation registered pursuant to Section 15A of the Exchange Act, fined 
*  svspended for a period of fifteen days, both registrant and: Howard 
“i “embership in the Association. On November 10, 1965, the Board of 
“efnors of the NASD expelled registrant from membership in the Association 
+" revoked the registration of Howard; suspended O'Leary for a period of 
tistv days and imposed thirty day suspensions for Theodore Barnett (Barnett), 
‘ard A. Sorenson (Sorenson), and William R. Steigerwald (Steigerwald) . 
+’ rder is currently under review before the Commission, 


II 


A3 a result of an investigation; the Division.of Trading and 
*t.<lS has obtained inforiaation which tends to show and it alleges that: 


A. During the period from approximately January 1, 1962 to 
approximately Decembex 31, 1965, O'Leary, Barnett, Sorenson and Steigerwald 
were registered representatives or salesmen for registrant. 


B. During the period from approximately May 1, 1964 to approxi- 
mately December 31, 1965, registrant, Howard, O'Leary, Barnett, Sorenson 
and Steigerwald wilfully violated Sections 5(a) and 5(c) of the Securities 
Act of 1933 (Securities Act) in that said respondents, singly and in con- 
cert, directly and indirectly, made use of the means and instruments of 
transportation and communication in interstate commerce and of the mails 
to offer to sell, to sell, and deliver after sale, the common stock of 
Bahamas Hotel Corporation (Bahamas) when no registration statement had 
been filed with the Comnission and when no registration statement was in 
effect as to said securities under the Securities Act. 


C. During the period from approximately May 1, 1964 to approxi- 
mately December 31, 1965, registrant, Howard, O'Leary, Barnett, Sorenson 
and Steigerwald, in connection with the offer and sale of Bahamas stock, 
singly and in concert, wilfully violated and wilfully aided and abetted 
violations of Section 17(a) of the Securities Act and Sections 10(b) and 
15(c)(1) of the Exchange Act and Rules 17 CFR 240.10b-5 and 17 CFR 240.15cl-2 
thereunder, in that said respondents, directly and indirectly, employed 
devices, schemes, and artifices to defraud, obtained money and property by 
means of untrue statements of material facts and omissions to state material 
facts necessary to make the statements made, in the light of the circumstances 
under which they were made, not misleading, and engaged in acts, practices 
and a course of business which would and did operate as a fraud and deceit upon 
certain persons. As part of the aforesaid conduct and activities, respondents 
singly and in concert, would and did, among other things: 


(1) offer to sell, sell and deliver after sale to 
certain persons shares of Bahamas stock when no 
registration statement had been filed or was in 
effect as to said securities under the Securities 
Act, as amended; 


engage in the distribution and sale of Bahamas 
securities by means of sales literature dated 
August 15, 1964, an addendum to said offering 
circular, financial statements, sales literature 
and other representations which contained false 
_and misleading statements of material facts and 
omitted to state material facts concerning, among 
other things: 


(a) | the filing in August 1964 by Orange Sun Lines, 
'Inc., a major debtor of Bahamas, of a petition 
under Chapter X of the Bankruptcy Act in the 
Federal District Court for the Western District 
of Pennsylvania; 


the seizure in September 1964, pursuant to 
Court authority, of the only operating asset 
of Orange Sun Lines, Inc.; 


the possible uncollectibility of the Orange 
Sun Lines, Inc. debt to Bahamas; 


the benefits that would inure to-.Bahamas' in 
connection with the agreement entered into 
between Bahamas and Orange Sun Lines, Inc.; 


the capital structure of Bahamas; 


the current information about the financial 
condition of Bahamas; 


the price potential of Bahamas stock; 
the appraised value of Bahamas' assets; 


(i) the sale of Bahamas stock in violation of 
Section 5'of the Securities Act; 


and other statements, representations and omissions of similar object and 


purport.’ 


D. During the period from approximately January 1, 1962 to 
approximately June 30, 1964, registrant, Howard, O'Leary, Barnett, Sorenson 
and Steigerwald, in connection with the offer and sale of The Onego Corpora- 
tion (Onego) stock, singly and in concert, wilfully violated and wilfully 
aided and abetted violations of Section 17(a) of the Securities Act and 
Sections 10(b) and 15(c)(1) of the Exchange Act and Rules 17 CFR 240.10b-5 
and 17 CFR 240.15cl-2 thereunder, in that said respondents, directly end 
indirectly, employed devices, schemes, and artifices to defraud, obtained 
money and property by means of untrue statements of material facts and 
omissions to state material facts necessary to make the statements made, 
in the light of the circumstances under which they were made, ‘not misleading, 
and engaged in acts, practices, and a course of business which would and did 
operate as a fraud and deceit upon purchasers of such securities in that said 
persons, among other things: 


(1) induced customers to purchase, and as principals 
offered and sold to such customers, shares of Onego 
at prices which were excessive and unreasonable; 


made false and misleading statements of material 

facts and omitted to state material facts to 

customers and prospective customers of Onego stock, concerning 
the matters described in Section IID(1) herein. 


E. While engaged in the offer, sale and delivery of the securi- 
ties as set forth in paragraphs C and D hereof, respondents, directly and 
indirectly, made use of the mails and means and instruments of transportation 


talities of interstate commerce, and effected certain of the transactions 
mentioned otherwise than on a national securities exchange. 


III 


In view of the allegations made by the Division of Trading and 
Markets, the Commission deems it necessary and appropriate in the public 
interest and for the protection of investors that public proceedings be 
instituted to determine: 


A. Whether the allegations set forth in Section II are 
true, and in connection therewith to afford respondents 
an opportunity to establish any defenses to such 
allegations; and 


What, if any, remedial action is appropriate in the 
public interest pursuant to Sections 15(b) and 15A of 
the Exchange Act. 


, IV 


IT IS HEREBY ORDERED that a public hearing for the purpose of 
taking evidence on the questions set forth in Section III hereof be held 
at a time and place to be fixed, and before a hearing examiner to be 
designated by further order as provided by Rule 6 of the Commission's 
Rules of Practice. 


IT IS FURTHER ORDERED that each party file an answer to the 
allegations contained in the-order for proceedings within 15 days after 
service upon him of said order as provided by Rule 7 of the Commission's 
Rules of Practice. 


If any party fails to file the directed answer or fails to appear 
at a hearing after being duly notified, such party shall be deemed in 
default and the proceeding may be determined against such party upon con- 
sideration of the order for proceedings, the allegations of which may be 
deemed to be true. 


The order shall be served upon registrant, John A. Howard, Mark 
E. O'Leary, Theodore Barnett, Richard A. Sorenson and William R. Steigerwald, 
personally or by certified mail forthwith, 


~ 


Oo netice, Since this pro- 
within the meaning of Section 4(c)! of the 
it is not deemed subject to the provisions 
ffective date of any final Commission action, 


By the Commission. 


». Y fi fe 
EZ “F Vere od: path. s 
“" Orval L. DuBois“ 4 e+ 7 


_~ 


Secretary 


SERVICE LIST 


Rule 23 of the Commission's Rules of Practice provides that all 
amendments to moving papers, all answers, all motions or applications 
made in the course of a proceeding (unless made orally during a hearing), 
all proposed findings and conclusions, all petitions for review of any 
initial decision and all briefs shall be filed with the Commission and 
shall be served upon all other parties to the proceeding including the 
interested Division of the Commission. 
ern ct ee Commission, 


The aitached Order for Proceedings has been sent to the 
following parties: 


Securities and Exchange Commission 
Alexander J. Brown, Jr., Administrator 
310 Sixth Street, N. W. 

Washington, D. C. 


Langley~Howard, Inc. 
3 Parkway Center 
Pittsburgh, Pennsylvania 


Langley-Howard, Inc. 

c/o John A. Howard 

2 Gateway Center : 
Pittsburgh 22, Pennsylvania 


John A. Howard 
4925 Ellsworth Avenue 
Pittsburgh 32, Pennsylvania 


Mark E. O'Leary 

412 Kings Highway 
Rosslyn Farms 
Carnegie, Pennsylvania 


Richard A. Sorenson 
7971 Marmion Drive 
Pittsburgh 37, Pennsylvania 


Theodore Barnett 

164 Gass Road 

Pittsburgh 29, Pennsylvania 
William R. Steigerwald 

1235 Raven Drive 
Pittsburgh 16, Pennsylvania 


Weshington, D.C. 
May 1, 1967 
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These are public proceedings instituted by the Commission by 
an order and notice of hearing ("Order") issued pursuant to 
Sections 15(b) and 15A of the Securities Exchange Act of 1934 
("Exchange Act") to determine whether the respondents violated 
certain provisions of the securities laws and rules thereunder, 
and if so, what,if any, remedial action is appropriate in the 
public interest. 

The Order asserts that nS a result of an investigation, the 
Divisien of Trading and Markets ("Division") has obtained 
information which tends to show such violations by the regis- 
trant, Langley~Howard, Inc., by John A. Howard, its president, 
and Mark E. O'Leary, a Anaes of registrant, as well as by 


registrant's salesmen, Theodore Barnett, Richard A. Sorenson, 


and Wiliam R, Steigerwald. The violations are alleged to have 


occurred in connection with the offer and sale of the common stock 


of two corporations, viz.,The Onego Corporation ("Onego") and 
Bahamas Hotel Corporation ("Bahamas"). 

As to the Onego stock,the Order alleges that in connection 
with its offer and sale the respondents singly and in concert 
wilfully violated and wilfully aided and abetted violations of 
the provisions of Section 17(a) of the Securities Act of 1933 
("Securities Act") and Sections 10(b) and 15(c)(1) of the Exchange 


Act and Rules 10b-5 and 15cl-2 thereunder, commonly cnown as 


1/ 
the anti-fraud provisions, in offering and selling shares of Onego 


over-the-counter at prices which were excessive and unreasonsble, 

and in making false and misleading statements of material facts and 
omitting to state necessary material facts concerning the Onego 

shares to customers and prospective customers. This charges, in essence, 
that respondents sold Onego to investors at excessive mark-ups over 

the prices prevailing in the over-the-counter market,during the period 
from January 3, 1962 to approximately June 30, 1964, without disclosing 
the mark-ups to their customers. 


With respect to the Bahamas stock, the Order alleges that 


from approximately May 1, 1964 to approximately December 31, 1965, the 


respondents wilfully violated and wilfully aided and abetted vio- 
lations of the anti-fraud provisions singly and in concert with each 
other in offering and selling this stock by means of an offering 
circular, an addendum thereto, financial statements, sales literature, 
and other representations which contained false’ and misleading state- 
ments of material facts and omitted to state material facts concerning 
that stock. The Order also charges that the Bahamas stock was offered, 
sold and delivered in violation of Sections 5(a) and 5(c) of the 


ee 


1/ The composite effect of the anti-fraud provisions, as applicable 
to this proceeding is to make unlawful the use of the mails or 
interstate facilities in connection with the offer or sale of any 
security by means of a device to defraud, an untrue or misleading 
statement of a material fact, or any act, practice or course of 
business which operates or would operate as a fraud or deceit upon 
a customer or by means of any other manipulative or fraudulent 
device. 


Bod 


Securities Act, inasmuch as no registration statement had been filed 
with the Securities and Exchange Commission or was in effect with 
respect to these ead 

Respondents denied the alleged violations in their answer filed 
in response to the Order. Following a pre-hearing conference :in 
Washington, D.C., a hearing was held before the undersigned in Pittsburgh, 
Pennsylvania, during which extensive testimony and voluminous exhibits 
were introduced into evidence in support of the positions of the 
respective parties. Thereafter, the parties submitted proposed findings 
of fact, conclusions of law, and briefs in support thereof, and in 
accordance with a request by counsel for the respondents, oral argument 
subsequently was had before the undersigned. 


The findings of fact and conclusions of law herein are based 


upon the record in the proceedings, including the exhibits, on the post- 


hearing documents filed on behalf of the parties and the oral argument, 


and on my observation of the individual respondents and of the many 


witnesses who testified during the hearing. 


II, FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Registrant 


Registrant is a Pennsylvania corporation which became registered 


with the Commission as a broker-dealer in 1953 and remains so | 


Section 5(4) and 5(c) of the Securities Act, in pertinent ‘part, 
make it unlawful to use the mails or facilities of interstete 
commerce to sell or deliver after sale any security unless a 
registration statement is in effect as to such security, or to 
offer to sell a security unless a registration statement has 
been filed as to such security. 


10 , 
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registered, although the firm ceased doing business on or about 
December 31, 1965. It is a member of the National Association 
Sceurities Dealers ("NASD"), a national securities association 


3/ 
registered pursuant co Section 15A of the Exchange Act. During 


of 


the period covering the charges in this proceeding, registrant's 
offices were located at 2 Gateway Center and at 3 Parkway Center 
in Pittsburgh. 
Since December 1956, Howard has been the president and secretary 
of registrant as well as a director and owner of more than 10% 
of its common stock. At all times during the period involved in 
the charges, Howard dominated and controlled the business affairs 


of registrant. 


O'Leary was employed by registrant as a registered representa- 


\ 
tive or salesmen from 1955 to the termination of business at the end 


of 1965. He has afso served as a director of the firm since January 1961. 


3/ One of the issues in this proceeding is whether, under the 
provisions of Section 15A of the Exchange Act, registrant 
should be suspended or expelled from NASD membership for the 
violations alleged. In an earlier proceeding before the 
NASD it was found that respondents sold securities at unfair 
prices in violation of NASD Rules of Fair Practice, and on 
November 10, 1965, the Board of Governors of that Association 
expelled registrant from membership, revoked Howard's regis- 


tration, and suspended the registration of the other 
respondents. 


On application to the Commission for review, the Commission on 
October 26, 1966, affirmed the sanctions against registrant 
and Howard but set aside the sanctions against all other 


respondents. In the Matter of the Application of Langley- 
Howard, Inc., Securities Exchange Act Release No. 7986. 


The Commission's decision with respect to the sanctions against 
Tegistrant and Howard is the subject of an appeal now pending 
before the Court of Appeals of the District of Columbia. 
Accordingly, the matter of sanctions against registrant under 
Section 15A is not at this time a moot issue in this proceeding. 


Steigerwald acted as registrant's "trader" for several years prior 


to the cessation of the business, and he and Barnett and Sorenson 


were for several years registered representatives of the firm. 


Onego Transactions and Mark-Ups 

Onego stock was marketed by registrant over a long period of 
time and in very substantial quantities. Mr. Howard testified that 
registrant underwrote a Regulation A offering of the stock in 1954, 
and another offering in 1955 which was registered with the Commission 
under the Securities Act. Following the initial underwriting 
registrant made and continued to make a market in Onego, and during 
the pertinent period during which Onego violations are asserted, 
January 3, 1962 through June 30, 1964, registrant entered "bid" and 
"asked" quotations almost daily in the National Daily Quotation 
Sheets ("pink sheets"). Howard also testified that other brokers 
quoted the stock in the pink sheets, and that those others who quoted 
it consistently were "trading brokers" who, unlike registrant, 
generally did not sell the stock to retail customers. During the 
pertinent period registrant's bid generally was the highest in the 
pink sheets, with the bid of the "trading brokers" usually 1/8 of a 
point under registrant's bid, according to Howard's cescinenre 

The parties stipulated that respondents used the mails during 
the pertinent period in connection with the offers, sales anal 


delivery of Onego stock to customers. Counsel for respondents 
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conceded during the hearing that neither the mark-ups nor the 
profits cf registrant were discussed with any customer, and it 

was stipulated that those tnvestor-witnesees: who testified at 

the hearing had not been advised of these matters. It was further 
Stipulated that at all times Howard was in full charge and con- 
trol of registrant's pricing policies and practices, and that 

he fixed the prices the firm paid and received for the stock. 

To support its contention that registrant's sales activity 
almost consistently reflected excessive and unreasonable mark-up3, 
the Division introduced into evidence schedules of registrant's 
transactions in Onego stock during the pertinent period. It predi- 


cates its position on substantial differences between the 


“contemporaneous costs" of the stock to registrant and the sale prices. 


In computing mark-up percentages alleged to be excessive 
and unreasonable, the Division used as registrant's contemporaneous 
costs of Onego stock on a particular day, the highest price paid 
by registrant on that day, regardless of any purchases on that day 
at lower prices. Where no purchases were made on the particular 
day, purchases on the preceding business day (or the day or two 
preceding that, if necessary) were analyzed, and the highest 
price of any purchase on such day was used. In the large majority 
of transactions with respect to which alleged excessive mark-ups 


were charged, the Division was able to use "same day" purchases 
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4/ 
as the contemporaneous cost. 


The schedules show that during this 30-month arog? ais 
trant bought approximately 800,000 shares of Onego, generally 
from brokers but on occasion from customers, and usually a Sonise 
trant's bid quotation in the pink sheets. The prices paid r 
registrant sometimes remained constant for days at a.time. ‘During 
this period, registrant had only 11 transactions involving sales 
to other broker-dealers of 63,000 shares of Onego, but it had 904 


transactions involving sales of approximately 754,670 shares to 


retail customers. It is the bulk of these retail sale transactions 


which constitute the basis for the charges asserted against | 


respondents, 

O£ the 904 sale transactions, registrant's mark-up over 
contemporaneous cost was at least 9.09% in 873 transactions 
involving 730,120 shares, and these mark-ups ranged from 9.09% to 
100% over contemporaneous cost. The Division's summary schedules 
show that proceeds from these 873 sales approximated $606 ,000, 
and that based upon contemporaneous costs the transactions pro- 
duced total dollar mark-ups of $128,797.67. Following is a nee 
reflecting further on the 873 sale transactions, disclosing 
TTT I 
4/ Division's accountant-investigator prepared the schedules 


from registrant's original order tickets and from its copies 
of confirmations to purchasers and its trading accounts. , 


beth the percentage mark-ups and the dollar mark-ups based on 


contemporaneous costs: 


Fercentage of Dollar 


Mark-Up Mark-Up 


.09 19.99 10,164.06 
29.99 . 52,600.39 
39.99 24,926.44 
49.99 23,272.40 
100.0 17,834.38 


$128,797.67 


The testimony also indicated that 40 of the sales involved dollar 
mark-ups of $500 or more, ranging from $500 to $1,250,and that 
these 40 transactions covered 118,000 of Onego, for an average of 
approximately 2,950 shares per transaction, and having an average 
percentage mark-up of 35.278% and an average dollar mark-up of 
approximately $633 per transaction. 

Registrant does not dispute the mathematical computations of 
the Division in reflecting mark-ups over contemporaneous costs. 
However, it does dispute the Division's contention that registrant's 
contemporaneous costs of Onego stock reflected the fair market 
price of the security, and it urges, further, that the Division's 
concept of reasonable mark-ups is not in consonance with practice 


in the broker-dealer industry. 
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The theory that contemporaneous costs of a dealer may serve 
as an appropriate base upon.which to compute the reasonableness of 
mark-ups has been followed by the Commission and endorsed by the 
courts in a host of proceedings, some of which were based on the NASD 
Rules of Fair kractice, which prohibit a securities transaction with 
&@ customer at a price not reasonably related to the snSaene AES 
shee ott others were based on the anti-fraud provisions of the 

6/ 


securities laws. In both types of proceedings the use of contemporaneous 


costs as an appropriate base has been held by the Commission to reflect 


recognition of the fact that absent countervailing evidence, the prices 


paid by a broker-dealer for a security in actual transactions closely 
related in time to his sales are normally a highly reliable indication 


of the prevailing market price, and this position has been affirmed by 
Z/ 
the courts. 


5/ e.g., haftalin’& Co., Inc., Securities Exchange Act Release No. 
7220 (January 10, 1964); J.A. Winston & Co., Inc., Securities 
Exchange Act Release No. 7334 (June 5, 1964); Gateway Stock and 
Bond, Inc., Securities Exchange Act Release No. 8003 (December 8, 
1966); Thill Securities Corporation, ee packers Act 
Release No. 7342 (June 11, 1964). 


e.g., J.A. Winston & Co., Inc., Securities Exchange Act Release 
No. 7337 (June 8, 1964); Powell & McGowan, Inc., Securities 


Exchange Act Release No. 7302 (April 24, 1964); Advanced Research 
Associates, Inc., Securities Exchange Act Release No. 7117 
(August 16, 1963); Manthos Moss & Co., Inc., 40 S.E.C. 542 (1961); 
Lawrence Rappee, 40 S.E.C. 607 (1961). 


Samuel B. Franklin & Co. v. S.E.C., 290 F.2d 719 (C.A. 9, 1961), 
cert. denied 368 U.S. 889; Associated Securities Corporation, 
ZO S.E.C. 10 (1960), aff'd 283 F.2d 773 (C.A. 2, 1960); Charles 
Hughes & Co., Inc., 13 S. 3°5.E.C. 676 (1943), aff'd 139 F.2d 434 
(C.A. 2, 1943), cert. denied 321 U.S. 786; Merritt Vickers, Inc. 
v. S.E.C., 353 F.2d 293 (C.A. 2, 1965). 
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The Commission has so often and so recently stated this 


theory that respondents do not at this stage of the proceeding urge 


its rejection. On the contrary, their brief states, referring 


te the recent decision of the Commission affirming NASD sanctions 
imposed against both registrant and Howard for excessive mark-ups 
charged by registrant, (see n. 3, supra): 

"In view of the most recent decision on this 

question in a case involving this registrant and these 

respondents it would be an exercise in futility to 

make another frontal attack on the Commission's con- 

sistent application of the theory of contemporaneous 

cost to over the counter mark up cases. This in no 

way implies an abdication of our position on the 

point, but is merely a recognition that at this juncture, 

in this proceeding, it does not admit of much fruitful 

debate. Accordingly, our discussion of this point will 

be directed to areas more susceptible of debate at the 

trial level." 

The effort, then, is directed against the Division's case 
because of: (1) the asserted inability of the Division's accountant- 
investigator to explain, on cross-examination, certain "fundamental 
principles upon which the schedules were prepared Y (2) the failure 
of the schedules to include, and of the Division to indicate, the 
hour and minute at which the purchase and sale transactions were 
executed as well as the inventory positions of registrant at the times 
of execution, and (3) the asserted lack of any sufficiently clear 
standards on mark-ups to support the Division's contention. Conversely, 


registrant contends that its mark-ups in Onego were consistent with 


industry practice. 
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These arguments must be and they are rejected. Firstly, the 
accountant-investigator, although employed in that capacity for many 
years by the Commission and thoroughly experienced in his work, was not 
engaged or,expected to fashion the Division's theory of its case, 


nor was it necessary that he comprehend the legal implications of 


the theory. Secondly, the absence, from the schedules and testimony, 


of indications of the time of execution of the purchase and sale 
transactions and of the inventory positions of registrant in Onego 
in no way militates against the appropriateness of using the con- 
temporaneous costs of registrant as the proper basis on which to 
compte its mark-ups or indicates that these costs (the highest paid 
on any day) did not fairly reflect prevailing market ee coed 
Thirdly, the efforts made by registrant to prove a lack of 
adequate standards and to prove that its mark-ups in Onego were 
consistent with industry practice in over-the-counter purchases and 
sales were Eenceeserate Evidence was introduced to show purchase 
and sale transactions engaged in by and on behalf of registrant 
with various broker-dealers in Pittsburgh and Philadelphia who were 
unaware of the purpose of the transactions. These purchase and 
sale transactions had been engaged in by O'Leary and others in con- 


nection with registrant's preparation of a defense against the charges 


8/ In fact, the schedules contain substantial information on’ the 
inventory positions of registrant at various times, and 
Howard's testimony also reflects on its positions in Onego and 
on the basic practices registrant followed in marketing the 
stock, Consideration has been given to this evidence, but it 
does not persuade against the Division's contentions or the 
use of the schedules. 


in the MASD proceedings (see n. 3) and they obviously were designed by 
registrant to produce for the several participating brokers excessive 
mark-ups over their contemporaneous costs. Evidence of the transactions 
was not received in the NASD proceedings: however, it was received in 
the instant proceedings, over objections of the Division predicated on 
lack of relevance and materiality, despite the fact that the transactions 
were in low-priced speculative securities other than Onego. It was recewed. 
principally under the theory that if registrant's activity in Orego was 
found to be consistent with industry practice, this could be material 
with respect to sanctions, in the event respondents were found to have 
violated the law in selling Onego. 


It is unnecessary to discuss in detail these various "staged" 


transactions, or to analyze at this time either the similarities 


urged by respondents between the transactions of the Pittsburgh and 
Philadelphia broker-dealers, on the one hand, and those of registrant 

in Onego, on the other, or, conversely, to discuss such dissimilarities 
as are urged by the Division, including the isolated or sporadic trading 
activity in the stocks involved in "staged" transactions, or the 
asserted propriety of several of the mark-ups under the particular 
circumstances of those "staged" transactions. Even disregarding 

the conditions under which these transactions took place, initiated 


as they were by registrant's agents and lacking entirely the element 
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of negotiation which normally inheres in trading operations Secuesn 
broker-dealers, the evidence reflected no industry practice with respect to 
mark-ups which can be equated to the practice of registrant in 

its transactions in Onego. The evidence not only fails factually to 
Support registrant's position that its Onego mark-ups were con- 

sonant with industry practice, but it also fails factually to indi- 


cate an absence or lack of standards sufficiently clear to support fraud 


violations predicated upon the selling methods which registrant 
9/ 
followed. 


Moreover, in affirming the sanctions imposed against registrant 
and Howard in the NASD proceedings, the Commission referred to 
registrant's contention that the NASD had thwarted its attempt 
to demonstrate that the NASD's so-called 5% mark-up policy is 
not followed by the industry, saying: 


"We are also of the opinion that, even if introduced 
the information sought would have no bearing upon the: 
mark-up violations charged. There are many NASD and | 
Comnission precedents in mark-up cases, and the material 
requested would merely show that other dealers were or 
were not engaged in charging unfair prices." 


In support, the Commission cited Amsbary, Allen & Morton, Inc., 
Securities Exchange Act Release No. 7834 (March 7, 1966), where 
it had said: : 


“Applicants, however, cannot in our opinion justify 

the mark-ups taken here by pointing to mark-ups of 
other firms which, if charged in circumstances con- 
parable to those present here, would be excessive under 
established standards." 


Cf. C.A. Benson & Co., Inc., Securities Exchange Act Release 
No. 7346 (June 15, 1964), at page 6, where the Commission said, 
regarding a contention that other broker-dealers had used the 
same false literature as respondent: 


"It is immaterial that others may also have violated 
the NASD's rules and have not yet been reached by the 
enforcement machinery." 


SAS 


The evidence does seem to show that some of the broker-dealers 
were not selling low-priced securities in fair relation to market 
prices and at least two witnesses engaged in over-the-counter trading 
did not understand the mark-up policy of the NASD, although their 
1 
firmas are members of that Pete eas ae there is no credible evidence 


that each and every one of the "staged" transactions in which registrant 


engaged was the subject of testimony in this preceeding, and in any event 


the evidence which was introduced fails to reflect any sufficiently wide- 


Spread or uniform pattern of trading or any industry practice which could 

constitute a basis even for the mitigation of sanctions against registrant 

for flagrant and persistent violations of law in its selling practices. 
The contention of registrant ,obdurately followed !n its business 

operations, that it was proper and in consonance with established 

industry practice for registrant, as an integrated broker-dealer 

and a dominant market-maker in Onego, to sell the stock to retail 


customers at its inside wholesale offer or its "asked"! quotation in 


1l/ 
the pink sheets is rejected. In summary, under all of the circumstances, 


the evidence and the arguments of respondents fall short of constituting 


a 


10/ The lack of uniform understanding of certain espects of the 
NASD's mark-up policy among broker-dealers and even among 
officials of that Association was discussed in the Commission's 
Report of Special Study of the Securities Markets, H. Doc. 

95, 88th Cong., lst Sess., Pt. 2,Ch. VII, pp. 654-655 (1963). 
Obviously, the education of broker-dealers in these areas is 
yet far from complete. The evidence also indicated that there 
is no uniform understanding in the industry of the meaning of 
the term "mark-up", 


See General Investing Cor oration, Securities Exchange Act Release 


No. 7316 (May 15, 1964); Costello, Russotto & Co. Securities 
Exchange Act Release No. 7729 (October 22, 1965). 
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countervailing evidence or proof that registrant's contemporaneous 


costs as disclosed in the Division's exhibits did not in fact 
reflect the prevailing market prices of Onege, and they fail to 


indicate that any industry practice exists witich would dictate or 


. 


suggest a departure from the principles so frequently enunciated 

and followed by the Commission and the courts in computing mark-ups. 
That the mark-ups of registrant, ranging from a percentage 

of 9.09% to 100% were excessive, absent countervailing evidence or 

unusual circumstances, is not expressly disputed by respondents. 

The Commission has found in broker-deaJer revocation proceedings 


that mark-ups over the prevailing market of lesser percentages than 
12/ 
the 9.09% here involved were fraudulent. The Division has pre- 


sented and argued its mark-up case on the accepted theory that fraud 


lies in the failure of the broker-dealer to adhere to an implied 


1 


representation which he makes to his customers that they will be 


dealt with fairly.” On this, the court said.in Charles Hughes & Co. v. 


Securities and Exchange Commission, Supra at n. 7, that the broker has 


"a special duty, in view of its expert knowledge 
and proffered advice, not to take advantage of its 
customers' ignorance of market conditions." 


And in Duker & Duker, 6 S.E.C. 386 (1939) the Commission said: 


"It is neither fair dealing, nor in accordance with such 
standards, to exploit trust end ignorance for profits 

far higher than might be realized from an informed customer. 
It is fraud to exact such profits through the purchase 

or sale of securities while the representation on which 

the relationship is based is knowingly false. This fraud 


12/ 5% in Linder, Bilotti & Co., Inc., Securities Exchange Act 
Release No. 7738 (November 5, 1965); 5.2% in J.A. Winston & 
Co., Inc., Securities Exchange Act Release No. 7337 (June : 
8, 1964); 5.4% in Powell & McGowan, Inc., Securities Exchange 
Act Release No. 7302 (April 24, 1964); 9% in Seaboard 
Securities Corporation, Securities Exchange Act Release No. 
7967 (September 30, 1966). 


is avoided only by charging a price which bears a 

reasonable relation to tie prevailing price or 

disclosing such information as will permit the 

customer to make an informed judgment upon whether 

or not he will complete the transaction." 

Registrant argues that the confirmations sent to customers pur- 
chasing Onego during and after September 1963 contained not only 
the purchase price but also registrant's bid price as indicated in 

13/ 

the pink sheets, urging that no fraud could occur where the customers 
were so informed. The Division asserts that this practice did not 
begin "until after approximately 700 of the 873 sales involving 
excessive mark-ups had already taken place." Examination of the 
exhibits indicates that 656 of the transactions occurred prior to 
September 1963. In any event, I do not believe that the insertion in 
a confirmation of a cryptic notation such as "1/2 Bid", without more, 


\ 


is sufficiently meaningful to a retail customer to constitute notice 


or advice that 1/2 is the currently prevailing market price of the 


stock and that the broker-dealer's mark-up is the difference between 
such bid and the price being charged. And this is certainly not the 


disclosure which would permit the customer to make an informed judg- 
14/ 
ment with respect to the transaction. Accordingly, I conclude that 


13/ Howard so testified. Also, registrant introduced into evidence 
its office copies of confirmations for Onego sales sent to pur- 
chasers during the period beginning September 3, 1963 and ending 
October 31, 1963, on the large majority of which was a notation 
with regard to a bid, such as, for example, "1/2 Bid." 


The layman's inability to comprehend the complex and esoteric 
aspects of reasonable mark-ups in over-the-counter transactions 


is evident from the Commission's Report of Special Study of 
Securities Markets, n. 10, supra, at 645. 


C£. William J. Stelmack Corporation, 11 S.E.C. 601 (1942). 
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the 873 sales of Onego to retail customers were at excessive and 
unreasonable mark-ups and violated the anti-fraud provisions of the 
securities acts and the rules thereunder. 

Registrant's mark-up violaticns were clearly the responsibility 
of Howard,who controlled the business end determined its Bricios 
practices. The Division also urges that respondents O'Leary, 


Steigerwald, Barnett and Sorenson acted in concert with registrent in 


selling Onego stock in fraud of its customevs, contending that each of 
these respondents knew of the contemporaneous costs of the stock and the 
selling prices, and accordingly is chargeable with the fraudulent sales. 
In meseeet of the argument that these men knew the mark-ups, the 

Division points out that Steigerwald was the firm's trader, that O'Leary, 
Barnett, Sorenson and Steigerwald were responsible for a total of 69S 

of the transactions involving excessive mark-ups in Onego during the 
pertinent period, and that their respective commissions were 50% of the 
difference between the price registrant paid for Onego stock and the price 


charged customers. 


In the NASD proceeding it was undoubtedly evident that these 


salesmen had transacted the large majority of the improper sales there 


considered, and the Commission, in its review, evidently weigtied 
evidence similar to that which was presented here with regard to the 
commissions received by the salesmen, for it stated in this regard: 
"On the basis of this record, however, it is not. 
clear whether the cornpensation received by the member's 


saleswen should have put them on notice that the mark- 
ups were or might be unfair. As a rule, the salesmen 


did not receive fixed commissions on their sales. 
Instead, et the end of the month, they were paid a per- 
centage of the member's monthly gross profit on the 
stock or stocks in question which figure included profit 
or loss on the inventery positions in such stocks held 
by the member st the emi of the month." 15/ 


Perhaps even more significantly and more meaningfully, the Commission 


then said, on the issue of a salesman's responsibility for excessive 


mark-ups charged by his employer in selling at its "offer' in the 
pink sheets, as was done by registrant in Onego: 


", . . But irrespective of the amount of compensation 
they received, there is no evidence in the record that 
they knew or should have known that generally no inter- 
dealer sales were effected by the member or other 
dealers at or about the offers quoted in the sheets 
and therefore that those offers were not fairly repre- 
sentative of the current market. : 


"Nor do we think that O'Leary should bear 
responsibility for unfair prices merely because of 
the position he occupied. O'Leary was a nominal 
director and had no proprietary interest in the member, 
and the record shows that Howard alone was responsible 
for fixing the member's mark-ups and making all policy 
decisions." 


I find no sufficient variance in the evidence in this 
proceeding from that which seems to have been presented in the 
NASD proceeding to warrant a conclusion with respect to the 


liability of the salesmen for the improper mark-ups in Onego 
16/ 
contrary to that reached by the Commission in the NASD proceeding. 


Cr rE 


15/ Some of the mark-ups in the NASD proceeding involved sales of 
Onego stock which occurred during a ten-month portion of the 
thirty-month pertinent period involved in the Onego aspect of 
this proceeding. 


16/ As pointed out in respondents' brief, the NASD moved before the 
Commission that there be no stay of the disciplinary action imposed 
by the NASD, pending appeal to the Commission. In denying the 
motion the Commission pointed out that ". . . neither the NASD nor 
this Conmission has generally held salesmen responsible for unfair 


prices charged by their firm." Langley-Howard, Inc., et al., 
Commission Opinion of January 10, 1966, Administrative Proceeding 


No. 3-426. 


25 


Conversely, I find that absent control and evidence of knowledge of 
violations by the salesmen, including O'Leary, their participation 
in the mark-up violations of registrant should nct be deemed wilful. 
Cf£. Shiels Securities, Inc., Securities Exchange Act Release No. 


7339 (June 11, 1964); Lloyé, Miller and Company, Securities Exchange 


Act Release No. 7440, (June 11, 1964). 


Bahamas 

Early in 1964, in discussions with George oontinge and Harry 
Siegel, Howard learned of a hotel on Bimini Island under lease to and 
operated by Bimini Hotel, Ltd. ("Bimini"), a Bahamian corporation. 
Bimini also had an option to soars the hotel and clubhouse property 
for $165,000 until July 30, 1964 and for $150,000 during the remainder 
of the leasehold, which ran to January 30, 1969. Howard knew that 
the hotel was being operated unsuccessfully and on a minimal basis 


by Bimini, and that it was in need of extensive rehabilitation, but 
\ 


he believed that the property could be acquired at a bargain price 


by exercising the option to purchase. 

At some time prior to May 15, 1964, Murdock, Siegel, and Howard 
on behalf of registrant, acquired rights to the twenty shares of 
Bimini's outstanding common stock, and registrant thus acquired ten 
of those shares by payment of the sum of $28.00. Registrant then 
made a loan of approximately $40,000 to Bimini, and with a view to 
either operating the hotel or acquiring the physical property and sub- 
sequently reselling it, Howard initiated the organization of Bahamas 
on May 15, 1964, as a Pennsylvania corporation with an authorized 
capitalization of 200,000 shares. He became president of Basses O'Leary 
became its treasurer, and Phyllis Bevilacqua, a long-time clerical 
employee of registrant, became its secretary. All three meretatico 


directors of Bahamas. On July 7, 1964, under an "Agreement and Plan of 


Keorganization", 80,000 shares of Bahamas were exchanged for the 


twenty outstanding shares of Bimini, and registrant thus received 
40,000 shares of Bahamas in exchange for its ten shares of Bimini. 
As indicated above,with respect to Bahamas there are two 
primary questions which remain for determination in this proceeding, 
4.e., whether registrent violated those provisions of the Securities 
Act which make it unlawful to offer, sell, or deliver unregistered 
stock, absent exemption, and whether the stock of Bahamas was 
sold by respondents in violation of the anti-fraud provisions of 


the securities acts, as alleged by the Division. 


Alleged Section 5 Violations 


At all times Bahamas was dominated and controlled by Howard 
as the president and the controlling person of Langley-Howard. 
Bahamas had no offices of its own, but was operated by Howard out 
of registrant's offices, and its books and records were located 
there. During the pertinent period with respect to the charges 
relating to Bahamas, i.e., May 1964 through December 1965, the sole 
business of Bahamas was the operation and the control of the hotel 
on Bimini Island through its ownership of the Bimini shares. 
Bimini's expenses were paid by Bahamas, sometimes by checks sent 
directly to the Island from registrant's offices in Pittsburgh and 


sometimes indirectly by loans made to Bimini. 


. 


The hotel operation continued unsuccessfully and on only 
a nominal basis throughout the pertinent period: the operation 
was beset by various problems including hurricane damage, and the 
repair and rehabilitation of the physical plant vequired the 
expenditure of large sums. From May 1964 to October 1965, Bahamas 
disbursed approximately $343,000, partly as a loan to orencet 
Sun Lines, Inc. ("Orange Sun"), (a subsidiary of Onego, eiecnased 
in some detail infra, in connection with the anti-fraud See 
partly in repayment of loans, and for the most part as savnerive made 
on behalf of and loans made to Bimini. Since Bahamas had no. 
earnings, the funds for these disbursements came entirely from the 
sale of Bahamas stock under claimed exemptions from the registration 
requirements of Section 5 of the Securities Act. 

Between May 15, 1964 and December 31, 1965, Bahamas issued 


150,875 unregistered shares of its common stock, including the above- 


mentioned 40,000 shares registrant received for the ten shares of 


Bimini stock. And during the period from May 1964 through August 


1965, registrant, through respondent salesmen, sold 84,775 unregistered 


shares of Bahamas in 376 transactions at prices ranging from $3.00 
17/ 
to $6.50 per share. These sales were made in a series of six 


offerings during the 15-month period, each of which registrant contends 


17/ It was stipulated at the pre-hearing conference that the mails 
were used in connection with offers and sales of the Behamas 
stock, that the offers to seil, the sales and the delivery 
after sale were made at a time when no registration statement had 
been filed with the Securities and Exchange Commission or was in 
effect, and that no investor-witness was told that the sale of 
Bahamas stock was being made or would be made in violation of 
Section 5 of the Securities Act. 


was exempt from the registration requirements of the Securities Act. 
Conversely, the Division contends that the several unregistered 
offerings violated the Act, and also that they constituted an "integrated" 
offering not within the exemption provisions of the Act. The total 
proceeds of the several offerings were $401,325. They were made by 
registrant in at least substantial conformity with advice received 
from Joseph S. Schuchert, Jr., who then acted as registrant's attorney. 
Following is a list of the six offerings and a brief description 
of each for the purpose of discussing the alleged Section 5 violations. 
The selling activities and individual sale transactions under these 
offerings are discussed in greater detail infra, in connection with 
the charges of anti-fraud violations. 

1. The first offering was made during May and June 1964, when 


Bahamas, with registrant as underwriter, sold 15,000 shares at $3.00 


per share under a,purported "private offering" exemption to ten 


investors. Schuchert testified that this offering was made following the 


issuance of a certificate of exemption by the Pennsylvania Securities 
18/ 


Commission under Section 2(£)(10) of the Pennsylvania Securities Act. 


It is interesting to note that there is no requirement for the 
registration of securities as such under the Pennsylvania 
Securities Act, and that Section 2(£)(10) relates to the definition 
of "dealer", and provides that the following transaction shall 

not constitute the person engaging therein a "dealer": 


"The original issuance and sale by any corporation 
organized under the laws of this State of its securities 
in good faith and not for the purpose of avoiding the 
provisions of this act for the sole account of the issuer, 
so long as the number of stockholders of said corpora- 
tion does not exceed twenty-five (25) and the securities ~ 
are issued and disposed of without the use of advertise- 
ments, circulars, agents, salesmen, solicitors or any 
form of public solicitation." 
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Each of the ten purchasers was approached by one of registrant's 
salesmen and each executed an investment letter in connection with 
his purchase: all had been customers of registrant and under-— 
stood that the stock was being "purchased for the purpose of investment 
and not with the view to resale or public distribution", and that 
it could not be disposed of merely at the wish of the purchaser, 
2. On August 25, 1964, a second allegedly exempt offering 
was made pursuant to an offering circular dated August 15, 1964, 
naming registrant as underwriter on a "best efforts" basis. Here 
50,000 shares of Bahamas were offered at $5.00 per share to residents 
of Fennsylvania, and between the commencement of the offering on August 
25 and its conclusion on December 8, 1964, 39,975 shares were’ sold to 
such residents. The offering circular was prepared by Schuchert. 
3. On December 24, 1964, registrant sold 8,300 shares of 
its Bahamas stock an nine investors at $4.00 per share in an 
allegedly private sale, again under investment letter, the proceeds 
to inure to the benefit of registrant. Schuchert provided Havard 
with a written opinion that the sales would be exempt from reste 
tration requirements and he prepared a suggested form of investment 
letter to be signed by the purchasers. 
4, On March 10, 1965, again under investment letters in a 
purportedly private sale, registrant sold 5,000 of its shares of 


Bahamas to seven investors at $5.00 per share. These sales followed 


an oral opinion from Schuchert’ to Howard with respect to the legality of 


the offering, thereafter confirmed by Schuchert's opinion letter dated 


March 16, 1965. 
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5. Between April 6 and April 20, 1965, registrant again sold 
to approximately 90 residents of Pennsylvania 10,500 shares of 
Bahamas at $6.50 per share. In connection with these sales, the 


investors received the above-mentioned offering circular dated August 


1964, together with an addendum thereto prepared by Mr. Schuchert. 


The proceeds from 7,500 of these shares were to go to Bahamas end 
the proceeds from 3,500 sharcs to registrant. 

6. Between July 29, 1965 and August 19, 1965, registrant 
sold 6,000 shares of Bahamas stock at $5.00 per share to eight 
investors, again in an allegedly private placement, with the pro- 
ceeds to go to Bahamas. Prior thereto, Howard received from 
Schuchert an opinion letter dated July 1, 1965, in which the attorney 
advised that the proposed sales would be exempt. 

Apart from the contention of the Division that the offerings 
were each in violation of the registration requirements of the 
Securities Act on an individual basis and that they also must be 
regarded as a single integrated offering which violated the law, the 
Division also contends, as indicated above, that individual sale 
transactions violated the anti-fraud provisions because of misstate- 
ments in and omissions from the offering circular and its addendun, 
misrepresentations in brochures and other material furnished regis- 
trant's customers, and oral misrepresentations and omissions of 
the respondent salesmen in transactions with the purchasers. The matter 
for immediate discussion, however, involves the contentions of the 
parties regarding the provisions of the Securities Act relating to 


exempted transactions under two categories, i.e., "private offering" 


- a7 


exemptions and "intrastate" exemptions, and in this connection and 
at this time only tangential reference is made to Selling activities 


and anti-fraud violations. 


The "Private Offering" Exemption 

Section 4(2) of the Securities Act exempts from the regis- 
tration requirements of Section 5, "transactions by an iieeven mer 
involving any public cffering." Registrant contends that four of 
the above offerings fall within this exemption, urging that the shares 
were offered to and purchased by a limited number of investors 
who had previously bought shares of speculative securities from 
registrant, who assertedly knew the import of the investment letters 
they executed with their purchases, and who constituted a class 
of knowledgeable and sophisticated investors capable of assuming 
the financial risks involved in buying a speculative stock such as 
Bahamas. - 

The Supreme Court in S.E.C. v. Ralston Purina Compan >i 
346 U.S. 119 (1953), after discussing the purpose of the private 
offering exemption, stated that the focus of inquiry as to its 
applicability should be "lon the need of the offerees for the 
protections afforded by registration," and the Court held that 
the exemption was not applicable to an offering of stock to 
employees of the Ralston Purina Company, inasmuch as some of the 
offerec-employees were not shown to have had access to the same 
kind of information concerning their employer company as would: 
be available in a registration statement filed with the Securities 


and Exchange Commission. The Court pointed out that the 
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determinative issue was not the nuuber of persons to whem the stock 


was offered, but rather the knowledge which the offerees had or 
could obtcin with respeet to the issuer and its operations. At page 
124, it stated: 


"The design of the statute is to protect investors by 
promoting full disclosure of inforaation thought 
necessary to informed investment decisions, * The 
natural way to interpret the private offering exemption 
is in light of the statutory purpose. Since exempt 
transactions are those 4s to which 'there is no 
practical need for [the bill's] application,' the 
applicability [of the provision] should turn on whether 
the particular class of persons affected needs the 
protection of the Act. An offering to those who are 
shown to be able to fend tor themselves is a transaction 
‘not involving any public offering.'" *(footnote 
omitted). 


The Court noted that some employee offerings may come within the 


exemption: 
". . . @.g., one made to executive personnel who 

because of their position have access to the same kind of 

information that the Act would make available in the 

form of a ‘registration statement.* Absent such a 

showing of special circumstances, employees are just 

as much members of the investing 'public! as any of 

their neighbors in the community." *(footnote omitted). 


Ralston Purina has been cited and followed time and again in 


decisions of the courts and in opinions and releases of the 


19/ 
Commission. In: Securities Act Release No. 4552, November 6, 1962, 


captioned "Non-rublic Offering Exemption," the Commission discussed 


the case and expressed the view that 
". . . the number of persons to whom the offering is 
extended is relevant only to the question whether 


19/ e.g., Gilligan, Will & Co. v. S.E.C., 267 F.2d 461 (C.A. 2, 
1959), cert. denied 361 U.S. 896 (1959); S.E.C. v. Culpepper, 
270 F.2d 241 (C.A. 2, 1959); Hayden Lynch & Co., Inc., Securities 
Exchange Act Release No. 7935 (August 10, 1966); Dempsey & 
Co., 38 S.E.C. 371 (1958). 


they have the requisite essociation with and knowledge 
of the issuer which makes the exemption available." 


. 


From the testimony of the investor witnesses who purchased in the 


purported private offerings, it is clear that they had neither the 


requisite close association with the issuer nor the kind of infor~ 


mation, nor access to it, that would be included within a registration 


statement filed with the Commission on an offering of Bahamas 

Aa investors were given general information on the nature 
and purpose of the hotel operation proposed to be conducted by 
Bahamas (if the property was not sold), but the information furnished 
was almost totally lacking in detail concerning the history, 


financial condition and business of the issuer company and its pro- 


blems, including those which arose or beceme aggravated during the 
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course of the several offerings, the use of the proceeds of the offerings, 


and other significant and material areas necessary to an informed 


judgment, all of which would be discussed in a registration statement 
¢ 21/ 
filed with the Commission. 


Nor do the investment letters signed by purchasers in 


accordance with Schuchert's advice to registrant provide an exemption. 


i 


20/ C£. Schimer, et_al. v. Webster, District of Columbia Court of 


Appeals, No. 3988 (January 19, 1967), reported in CCH Fed. 
Sec. L. Rep. at 991,875. ; 


In addition, the "misinformation" given in written material 

to registrant's customers and the oral misrepresentations 

and omissions discussed infra, in connection with the anti- 
fraud charges, detract from and emphasize the total inadequacy 
of such information as was furnished. 


A comparable situation was discussed in United States v. Custer 


Channel Wing Corporstion, 247 F. Supp. 481 (1965), (aff'd 


April 3, 1967 (C.A. 4) Case No. 10,399), where the District Court 
said at page 487: 


"Although they signed investment letters acknowledging 
that they had unlimited access to all the books, 
records, files, plant and personnel of Channel Wing to 
obtain all the information about its affairs which 
they desired, and that they had made inquiry and had 
obtained all information that they regarded necessary 
for their decision to purchase shares of stock, their 
testimony was clear that they were not furnished, nor 
did they have anything more than the vaguest informa- 
tion about the financial affairs of Channel Wing." 


And in affirming, the Court of Appeals added that the measures 
restricting sales by persons purchasing for investment “are only 
precautions [to prevent illegal distributions ] and are not to be 


regarded as a basis for exemption from registration." 


In S.E;C. v. Sunbeam Gold Mining Co., 95 F.2d 699 (CA. 


9, 1938), the court, following Ralston Furina said, with regard 
to the exemption, that ". . . anyone claiming to be within its terms 
has the burden of proof that he belongs to the excepted class-- 


22/ 
that is, that his offer is not to the public." The court then 


added: "Furthermore, the terms of such an exception to the ‘general 


policy' of the act must be 'strictly construed' against the claimant 
23/ 
of its benefit." And much in point, in response to registrant's 


contention that the exemption is available because the offerees of 


Respondents! brief concedes that the burden of proof as to the 
availability of both exemptions resides with them. 


See also Gilligan, Will & Co. v. S.E.C., supra, n. 18; S.E.C. 
v. Culpepper, supra, n. 18. 


Bahamas stock were prior purchasers of other speculative securities 
from registrant, is the court's conclusion: © 
“We therefore hold that an offering of 

securities under the Securities Act of 1933 may be 

a public offering though confined to stockholders 

of an offering company, a fortiori where the 

offerees include the stockholders of another company, 

though seeking to become stockholders of the offeror." 

I find that the sales of Bahamas stock were made to a 
diverse group of inadequately informed persons whose strongest 
common thread was perhaps the fact that many or perhaps most of 
them previously had bought Onego stock from registrant under 


investment letters. The authorities on this subject and the 


limitations on the private offering exemption so frequently and 


clearly expressed by the courts and by the Commission compel 


the conclusion that the purported private offerings do not qualify 
as such. 

I conclude, also, that the offerings constituted an 
integrated plan of financing and that the private offering 
exemption is additionally inapplicable for that reason. In the 
release on the "Non-Public Offering Exemption" supra at page 26, 
the Commission stated: 2 

"A determination whether an offering is public or 

private would also include a consideration of the 


question whether it should be regarded as a part of 
a larger offering made or to be made. The following : 
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factors are relevant to such question of intcgration: 
whether (1) the different offerings are part of a single 
plan of financing, (2) the offerings involve issuance 

of the same class of security, (3) the offerings are 
made at or about the same time, (4) the same type of 
consideration is to be received, (5) the offerings are 
made for the same general purpose. 


“What may appear to be a separate offering to a properly 
limited group will not be so considered if it is one of 

a related serics of offerings. A person may not separate 
parts of a series of related transactions, the sum total 
of which is really one offering, and claim that a parti- 
cular part is a non-public transaction. Thus, in the 
case of offerings of fractional undivided interests in 
separate oil or gas properties where the promoters must 
constantly find new participants for each new venture, it 
would appear to be appropriate to consider the entire 
series of offerings to determine the scope of this 
solicitation." 


The evidence indicates that at the time the first private offering was_ 
planned, registrant knew that more extensive and additional financing 
would be required and was even then contemplating an intrastate offering 


for the further financing of the hotel operation. I recognize that it 


was not possible for Mr. Howard to know, during the earliest stages of 


financing, the amount of capital required to assure the successful operation 
of the hotel. But it seems clear that when problems such as those dis- 
cussed below in connection with the fraud charges had developed, Howard 

must have recognized that additional financing would be required even 

as the several purportedly private or intrastate offerings were being 

made, and he knew, of course, that such future offerings would be 


unregistered. In my view, the several offerings must be regarded as an 


integrated offering, as urged by the Division. A contrary conclusion . 
would authorize and support relatively simple device for Forays 
the registration requirements of the Securities Act and would be 

without basis either in logic or in precedent. Unity Gold Component 

3 S.E.C. 618, 625 (1938); Peoples Security Company, 38 S.E.C. 641, 651 
(1960). Registrants' argument against integration of the offerings, 
based on the fact that some of the stock was owned by registrant and that 
proceeds from the sale of that stock went to registrant rather than to 
Bahamas, is a de minimus consideration and in no way changes this conclusion. 
Cf£. Shearson, Hammill & Co., Securities Exchange Act Release No. 7743 . 
(November 12, 1965). See also, for a discussion of the Commission's 


criteria on integrated offerings, Sosin, The Intrastate Exemption: 


Public Offerings and the Issue Concept, 16 W. Res. L. Rev. 110, at 122-126 


(1964). 


The Intrastate Exemption 


An intrastate exemption from registration is provided by Section 
3(a)(11) of the Securities Act, which exempts 


"Any security which is a part of an issue offered and sold 
only to persons resident within a single State or Territory, 
where the issuer of such security is a person resident and 
doing business within, or, if a corporation, incorporated 
by and doing business within, such State or Territory." 


In Securities Act Release No. 4434, December 6, 1961, captioned "Section 


3(a)(11) Exemption for Local Offerings," the Commission said, with respect 


to the intrastate exemption: 


"In view of the local character of the Section 3(a)(11) exemption, 
the requirement that the issuer be doing business in the state can 
only be satisfied by the performance of substantial operational 
activities in the state of incorporation. The doing busincss 
requirement is not met by functions in the particular state such as 
bookkeeping, stock record and similar activities or by offering 
securities in the state." 


This limitation on the applicability of the intrastate exemption 
was cf£fineed in S.E.C. v. Truckee Showboat, Inc., 157 F. Supp. 824 
(1957), where, as in the instant proceedings, the proceeds of a 
purported intrastate exemption were to be used to finance the 
operation of a hotel business outside the state in which the ee, 
was incorporated. The court held the exemption to be ropnonnerinee 
Here also, the evidence discloses no business activity engaged in by 
Bahamas in the Commonwealth of Pennsylvania which would constitute 
“substantial operational activities" and I conclude that there is 

no basis for a finding that Bahamas was doing business in Pennsylvania 
within the meaning of Section 3(a)(11). The raising of funds, the 
maintenance of the books and records of Bahamas and Bimini at 


registrant's office, and the control and direction of Bahamas by Howard 


do not satisfy the requirement of "doing business" within the 


Commonwealth of Fennsylvania. 
Moreover, in Securities Act Release No. 4386, July 12, 1961, 


the Commission stated: 


"The legislative history of Section 3(a)(11) clearly 
shows that this exemption was designed to apply only 
to local financing of such a nature that it may 
practicably be consummated in its entirety within the 
single state in which the issuer is both incorporated 
and doing business." 
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24/ Respondents' brief seeks to distinguish the Truckee Showboat 
decision on the grounds that Truckee wes a California corporation 
which sought to remodel and operate a hotel in another state, 
namely Nevada, whereas Bahamas, a Pennsylvania corporation, does 
no business in any other state or territory of the United States, 
the Island of Bimini being "in the complex of the British West 
Indies". I find this distinction meaningless in light of the 
language of the statute. 
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And in Securities Act Release No. 4434, December 6, 1961, the Commission 
said, with respect to the integration issue: 

"Thus, the exemption should not be relied upon in combination 

with another exemption for the different parts of a single 

issue where 4 pert is offered or sold to non-residents." 

It is clear that registrant has net sustained its burden with respect 
to the 3(a)(11) exemption and it follows that the registration requirements 
of Section 5 were violated not only by the purported private offerings but 
also by the purported intrastate offerings. 

Any reliance on the advice of registrant's counsel, Joseph S. 


Schuchert, Jr., would not negative the wilfulness of the Section 5 


violations by registrant, aided and abetted by Howard. In The 


Whitehall Corporation, 38 S.E.C. 259 (1958), the Commission said, 


at page 270: 


"The evidence relating to reliance on counsel's advice 
and efforts made in good faith to restrict the offering 
to residents of Arkansas is relevant to and will be 
considered by us in connection with the question of 
whether denial of the application [for registration as 

a broker-dealer] is required in the public interest. 
However, the factors presented to not negative a finding 
that the violations were willful within the meaning of 
Section 15(b) of the Exchange Act. Such a finding does 
not require that we find an intent to violate the law; 
it is sufficient that it be shown that applicant knew 
what it was doing." [Citing Thompson Ross Securities Co., 
6 S.E.C. 1111, 1122-23 (1940); Hughes v. S.E.C., 174 ; 
F.2d 969, 977 (C.A.D.C., 1949). 


Although the selling transactions engaged in by each of the 
respondent salesmen aided and abetted registrant's violations of 
Section 5, nevertheless, inasmuch as the salesmen were not in: positions 
of control within registrant's organization and were not shown to 
have engaged in the sale transactions with knowledge or reason to 
know that registration was required, I conclude that they didnot wil- 


fully violate the pertinent securities laws, and in the further 


light of the opinions from Schuchert to registrant and registrant's 


decisions and directions, in turn, to the salesmen with regerd to 


the sales activity, that sanctions against the salesmen for such a 
violation would in eny event be inappropriate. C£. Lioyd, Miller and 
Company, supra, p. 19; Shiels Securities, Inc., supra, p. 19. Nor 
do I believe that the directorship held by O'Leary in registrant's 
firm compels a contrary result. Cf. Schmidt, Sharp. McCabe & Company, 
inc., Securities Exchange Act Release No. 7416 (September 8, 1964); 
Fowell & McGowan, Inc., Securities Exchange Act Release No. 7302 
(April 24, 1964). 

Anti-fraud Violations in the Sale of Bahamas Stock 

The charges of fraud against all respondents in the sale of 
Bahamas stock are predicated on misrepresentations and omissions both 
in written material and in the oral representations of the four salesmen. 
Basically, the charges with respect to written material involve misre- 
presentations and bertesteons in regard to the financial status and 
requirements of the hotel operation, the improper glamorizing of the 
physical plant in a travel brochure sent to purchasers and prospective 
purchasers of stock, and the failure to apprise such purchasers of current 
problems which should have been regarded as important negative aspects of 
an investment in Bahamas stock. The salesmen are charged with fraud in 
the use of these written materials, with improper orel representations, 
including in some cases expected price rises in the stock, and with the 
failure to advise their customers of negative aspects, some of which 


inhered originally in the investment and some of which arose during 


the course of the six offerings discussed above. 


(a) The Redac Report 


Howard had inspected the physical plant at Bimini prior 
to the incorporation of Bahamas. In July or August 1964, he engaged 
the Redac Corporation of New York City to examine and evaluate: the 
physical condition of the hotel property on behalf of Bahamas ,; and 
to make recommendations for its renovation and improvement. James 
G. Trautman, president of Redac, a civil engineer with considerable 
experience in real estate development and familiarity with construction 
problems in the Bahamas, examined the hotel property from August 22 
through August 25, together with an architect employed by Redac. 

On September 11, 1964, Trautman sent to Howard a report with 
findings and recommendations. The report advised that the property 
was in a general state of disrepair from bad maintenance and was getting 
progressively worse. It stated, among other things, that the plumbing, 
heating, painting, roofing, and electrical wiring had deteriorated 
badly; that many of the unit room air conditioners were undersized, 
not in operating order, and had not been maintained over a period of 
several years; it described "a general profusion of missing gore: 


broken windows, unworkable hardware," and decried the absence of 


cleanliness in the hotel and grounds. It reported that the swimming 


pool was not operable because it needed water-proofing, repair of cracks, 


new plumbing and chlorination systems and pumps; that a tennis court 


which appeared not to have been used for many years had no back-stop 
and wes unusable; that much equipment was rusted or broken; that 

the ocean side of the beach was rough coral and that the property 
included no area satisfactory for a bathing oeach. 

The report also indicated that there were large, modern, well- 
run hotels on the Island, in competition with Bimini, and that unless 
very substantial work was done to improve the physical plant, and com- 
petent management hired, the hotel would not attract repeat business. 
The evidence disclosed that two recently constructed hotels appeared to 
be well operated as first-class facilities, and that hotel facilities 
of lesser quality also were competitive with Bimini. The report esti- 
mated that an expenditure of approximately $220,000 was required for 


a clean-up program costing from $60,000 to $70,000 and for the reno- 


vation and replacement of facilities estimated to cost approximately 


$150,000. 

Trautman testified with respect to the above findings in the 
report. He also stated that Mr. Siegel, the president of Bimini, was 
optimistic that a gambling license could be obtained, but that 
Trautman's relatively cursory inquiry had produced both affirmative 
and negative reactions on this possibility. 

Shortly after the receipt of the Redac report, Howard dis- 
cussed it with the salesmen and it was thereafter available at regis- 


trant's office for their examination. 


(b) The Travel Breckhure 


. 


Prior management of the hotel had used a colored travel 


brochure containing photographs which glamorized the facilities. 
They displayed a lovely swimming pcol filled with clear water and 
graced, of course, by a good-looking. swim-zuited female, a tennis 
court in apparently excellent condition, and an attractive room 
and pertinent facilities. In August 1964, registrant arranged for @ re- 
printing of the brochure, deleting the former name of the hotel 
and inserting its current name, Bimini Hotel. Although the photographs 
and the se ae Be @ grossly inaccurate representation and 
description of the existing facilities of the hotel, the brochures 
were available at registrant's office for distribution to and 
for viewing by visitors, and they were mailed to customers by regis- 
trant. The position taken at the hearing by registrant and by 
the salesmen, generally, was that the brochures were not mailed by 
registrant Sut were mailed, rather, by Bahamas, (a distinction 
which I reject), and that they were sent only to persons who were 
already stockholders of Bahamas. For example, Sorenson testified 
that they were not sent to induce purchases but were sent only 

", . . because this showed what this hotel looked like 

a few years ago and it now can show what kind of con- 


dition we intend to end up with in a way of operating 
the hotel." 


The brochure described the hotel as "THE BAHAMAS? CLOSEST, 

SMARTEST RESORT" and read in part: “Enjoy Bimini's most complete 
recreational facilities at the Bimini Hotel Olympic-size pool... 
tennis, badminton, shuffle board. . . ." Also, "No other Bimini 
resort offers facilities so modern, Spacious, luxurious! No 

other Bimini resort offers such beautiful rooms and lavish apart- 
ments, The Bimini Hotel is unquestionably Bimini's largest, finest, 
smartest resort." 


He also testified that he described the hotel to clients in accordance 
with the description Howard yave to him, but that the brochure was sent 
to give stockhoiders 

“) . . an ides of what we had and whet we could end up 

with with the >roper manarement, and with a little bit 

of money spent in the right places.” 

However, no caveat or explanation accompanied the brochure maiied and 
delivered to registrant's clients, and some of the witnesses testified 
that they received brochures before their first purchases of Bahamas 
stock. Other witnesses received the brochures subsequent to thelr initial 
purchases of Bahamas but before they had made further purchases of the 
stock. 

The evidence compels my rejection of the contention that the 
discriminating and selective use of the brochure suggested in the above 
testimony and in similar testimony by other respondents was either 
intended or accomplished. On the contrary, the fair intendment and fore- 
seeable consequencé of the brochure and its use was to influence the 
purchase of Bahamas not only by persons who owned the stock but also by 
those in whom the brochure might generate and develop initial interest 
in the company. I find that the use of the brochure constituted a significant 
affirmative misrepresentation with regard to investment in Bahamas, and 
that the failure of registrant and the salesmen to distinguish between 


the facilities represented and those actually available at the hotel con- 


stituted an omission of material facts necessary to an informed judgment 


on an investment in the company. 
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“(e) Bahamas' Loan to Orange Sun Lines and the Offering 


Circular 


Orange Sun Lines, Inc. ("Orenge Sun}, a subsidiary of 


the Onego Corporation discussed above, operated a motor vessel’ which 
made a round-trip daily between Miami and Binini Island. Howard 
believed this vessel could be a valuable asset in attracting guests 
from Miami to the hotel, and on May 25, 1964 he arranged for 
Bahamas to make an unsecured loan of approximately $55,000 to Orange 
Sun for a period of 180 days with interest at 8% per annun. In 
consideration of this loan of much-needed funds, Orange Sun agnoad 
to transport on its motor vessel, called "M/V Orange Sun", Bahamas' 
patrons to and from the poral without charge during the year 1964 
and at 40% of the regular established care beginning in 1965. Apparently, 
the agreement was viewed by Howard as aM which might substantially 
assist in the effort to achieve success in the hotel venture. 

On August 27, 1964, Orange Sun and other subsidiaries of 
Onego filed under Chapter X of the Bankruptcy Act in the United States 
District Court for the Western District of Pennsylvania a “Petition for 
Reorganization". Orange Sun's liabilities exceeded its assets by 
approximately $120,000. Loyal H. Gregg, an attorney, was appointed 
Trustee by the court, and Sanford M. Lamp] was engaged to act as his 
attorney. The Chapter X proceeding was initiated primarily to avoid 
foreclosure by Walter Heller & Co. ("Heller") of a mortgage on the M/V 
Orange Sun and to prevent the filing of libels against the ship, as had 
been done previously by other creditors. 

Howard had been aware of the claims of creditors, including 
Heller, against the M/V Orange Sun: he had, of course, a substantial 


familiarity with the financial structure and problems of Onego, as well 


as those of Orange Sun, as one of its subsidiaries. He had dis- 


cussed these difficulties wits: Cnego's officers and with Schuchert, and 
following one of these discussions Schuchert filed the above- 
mentioned Chapter X petition. 

Despite the filing, on September 2, 1964 the M/V Orange 
Sun was seized by the United States Marshal for the Southern District 
of Florida under a libel to foreclose on a mortgage held by Heller. The 
seizure and other problems were discussed by Messrs. Gregg, Lampl, Howard 
and others at meetings which took place on September 17 and 23. The 
attorneys agreed that the seizure of the vessel was illegal, 
and Howard was so advised. At that time, especially as a result of 
discussions with Schuchert, he was optimistic about the prospects 
that the motor vessel would soon be released to the Trustee and that 
it could be used as planned. 

Howard's optimism in September could not reasonably or 
realistically persist very long,and it was contra-indicated by the many 
problems which arose and became magnified throughout the course of 
the Chapter X proceedings. With two United States District Courts 
involved, jurisdictional problems arose and conflicting orders were issued 
by judges of the two Districts. Heller assailed the good faith of 
Orange Sun's officers, claiming that the filing of the petition was 
unfair because Heller had "carried" the Orange Sun Company rather than 
foreclose its mortgage. Moreover, debtors were refusing to pay to 


the Trustee obligations due Onego and its subsidiaries, and the Trustee 
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was without funds. On November 5, 1964, the Marshal of the Southern 
District of Florida was directed to release the vessel to the Trustee 
on payment of costs for storage, but on November 30 the order was 


amended to require that the Trustee also pay insurance charges 


incurred by Heller. Without funds, the Trustee could not obtain the 


26/ 
release. During this period and for months thereafter, various 


negotiations were conducted by the Trustee and by his attormey with 
a view to entering into charter agreements or making other arrange- 
ments under which operating funds would be advanced to the Trustee. 
But for many reasons,including the fact that the vessel decectoreced 
while in storage and eventually was determined in a Coast Guard 
inspection to be no longer "in class", all negotiations fell through 
and in September or October 1965, when it became apparent that the 
Trustee had no equity in the vessel, it was released to Heller.- 

At a meeting of February 27, 1965, attended by Howard, the 
Trustee had expressed pessimistic views on the prospects of avoiding 
straight bankruptcy for Onego and its subsidiaries unless the bleak 
picture changed quickly and dramatically. On March 1, 1965, a notice 
was mailed to stockholders and creditors of Onego and the subsidiaries, 


LD 


26/ On February 2, 1965, Howard provided $2,500 for the release of 
the vessel and the Trustee paid charges of $2,200 to the 
Marshal. However, because of other debts and libels filed against 
the vessel and further problems mentioned in the text, it never 
became available to transport passengers as planned. 
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calling a meeting on April 5; 1965. Many of registrant's customers 
who owned Bahamas stock received this notice because they alse were 
stockholders or debenture holders of Onego. Some of them related the 
notice and the Chapter X proceedings to their Bahamas investments, 
while others did not. 

As stated above in connection with the first intrastate offering 
of Bahamas made between August 25 and December 8, 1964, Schuchert 
had prepared an offering circular dated August 15, 1964. This offering 
circular recited in part that Bahamas had loaned te Orange Sun the 
sum of $55,353.34, and that as part consideration for the loan, Orange 


Sun had agreed to transport customers of Bahamas to Bimini free of 


charge during 1964 and for 40% of the regular published fare during 1965. 


The offering circular then stated: 


\ 


"The Company is of the opinion that such arrangement 

will inure to the beat interests of the Company by 

stimulating the business of the hotel and club facilities 

owned by the Company!s subsidiary, Bimini. However, 

the Company does not represent and makes no assurance 

of any such increase due to this arrangement." 

The Division contends that on the filing of the petition 
under Chapter X, registrant and the salesmen had the duty to apprise 
prospective purchasers of Bahamas stock of the danger that Bahamas 
might not be repaid the loan made to Orange Sun, which constituted 
approximately 20% of the assets of Bahamas at that time, and also 


that it might never have the advantage of the transportation aspects 


of the loan contract. 
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Apparently, registrant agrees that at some point it became 
advisable to modify the offering circular and inform customers of 
the possible uncollectibility of the loan, Although the selling 
of shares continued under the original offering circular from August 25 
to December 8, 1964, and although the so-called private offerings 
of December 24, 1964 and March 10, 1965 were made pursuant to Schuchert's 
opinions, eventually, in connection with the intrastate sale of April 6 
through April 20, 1965, an undated addendum to the offering circular 
was prepared by Schuchert 

". . . in order to make full disclosure of recent 

transactions and occurences in Bahamas Hotel Corporation, 

including transactions by Langley-Howard, Inc. in 

shares of Bahamas Hotel Corperation acquired by it 

as set forth on page 4 of the Offering Circular dated 

August 15, 1964, and to outline the terms of a proposed 


offering of 10,500 shares to bona fide residents of the 
Commonwealth of Pennsylvania." 


In pertinent part, the addendum also recited that since August 15, 1964, 


repairs and alterations to the. hotel properties had been made but 


. 


that active operations had not yet commenced,and that the company 
had operated at a loss during the interval. The addendum continued: 


- "Since August 15, 1964, the date of the offering 
circular, the Orange Sun Lines, Inc. has filed a 
Petition under Chapter X of the Bankruptcy Act, 
and the affairs of that company are presently sub- 
ject to the jurisdiction of the United States 
District Court for the Western District of Pennsylvania. 
Accordingly, there is no assurance as to the 
collectibility of all or any part of the note 
receivable from Orange Sun Lines, Inc. in the sum 
of $55.383.24." 


Attached to the addendum was a financial statement of Bahamas. as of 
December 31, 1964, 
It is my view that the collectibility of the loan was of 


sufficient importance to Bahamas and was sufficiently doubtful when 


the Chapter X petition was filed that despite the optimistic assurences 
by Schuchert, fair treatment’ of customers of registrant thereafter 
required disclosure of those proceedings and the doubtful collectibility. 
I recognize that Howard and others might have continued to be not only 
hopeful but optimistic about the prospects of achieving in the Chapter X 
proceedings the measure of success contemplated on behalf of Onego, i.e., 
a delay in payment of debts for which it was being pressed. But a feir 
and realistic appraisal of the situation dewanded disclosure, and I find 
that Howard was reckless in withholding from prospective investors in 
Bahamas a caveat regarding the possible uncollectibility of an obligation 
in a relatively significant amount. Howard could not reasonably have 
regerded the decision to file and the filing as a panacea for the serious 
problems which compelled the decision to file. It was his responsibility 
rather than Schuchert's to decide when the caveat to purchasers was required, 
and in this he failed. 

I conclude, also, that the failure to disclose to customers the 
probability that the vessel would not be available to perform as promised 
constituted fraud after the filing of the Chapter X petition. And this 


fraud continued, of course, even after the issuance of the addendum in 


April 1965, inasmuch as that addendum made no mention of the incapacity of 


the M/V Orange Sun. While respondents! argument in their brief that the 
success or failure of Bahamas "did not depend upon the operation of the 
Orange Sun" is undoubtedly correct, it does not follow that the operation 
of the vessel was not an important aspect of the venture under all the cir- 


cumstances, and it is my view that disclosure should have been made, 


Respondent's further contention that "there is no testimony in the 
record that the investor witness [sic] considered the operation of 
the Orange Sun as an important or material factor in their investments" 
is not entirely accurate or meaningful, as indicated below. In any 
event, the fact that chenesteswen in thelr oral representations to 
customers, and indeed the fact that the offering circular itself, recited | 
the agreement for transportation of passengers, is of more significance 
than the testimony of some investor witnesses that in their individual 
views this aspect of the loan agreement was not an important or material 
factor to the success of the venture. An operating ship would develop 
needed revenve for Orange Sun and passengers for Bimini. The inability 
to operate was material in regard to both the repayment of the loan and 
the hotel business and should have been disclosed in any subsequent offers 
of stock. 

Further, the offering circular prepared by Schuchert gave 
no description or indication of the state of disrepair of the physical 


facilities of the hotel. The language came no closer to disclosing 


the need for a la-ge expenditure to put the hotel into operating condition 


than to state that one of the principal purposes of the intrastate 
offering was to finance "the modernization and operation of the hotel 
and club house properties" of Bimini, and that part of the proceeds 

of the offering would be used for "a loan in the approximate sum of 
$44,470.00 to Bimini for the purpose of modernization and improvement of 
its hotel and club house”. This was a far cry from the full disclosure 
required, and yet the offering circular was used by registrant and the 
salesmen throughout the several offerings, even after they had knowledge 
of the contents of the Redac report. The use of the offering circular 
without further explanation of the Peete of the hotel facilities and 


the need for extensive financing greatly in excess of $44,470.00 was 


fraudulent. 
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In addition, the financial statement of Bahamas as of December 31, 


1964, which was attached to the addendim prepared by Schuchert, was also 


materially false. It was prepared by a certified public accountant at the 


request of Mr. Howard, wut at the rine of preparation the accountant knew 
nothing about the filing of the Chapter X petition. The accountant testi- 
fied that the loan frow Orange Sun constituted approximately 25% of the 
assets of Bahamas as of the date of the financial statement, that this loan 
was a material item in expressing the financial picture of the corporation, 
and he indicated that had he known of the filing of the Chapter X petition 


27/ 
the financial statement would have reflected that fact. 


(d) Sales Activity of Respondent Salesmen_ 
During the pertinent period, May 1964 to August 1965, the mails 
were used in connection with six offerings which took place in which 


respondent salesmen sold Bahamas stock in the following amounts: 


Steigerwald 7,925 shares in 36 transactions 
Sorenson 18,110 shares in 77 transactions 
Barnett 24,090 shares in 105 transactions 
O'Leary p 34,650 shares in 158 transactions 
In support of its fraud charges, the Division called several witnesses 
to testify with respect to transactions in which they bought Bahamas 
from the four salesmen. The common aspects which run throughout 
the sales activity and constitute the fraud charged by the Division 
reflect unwarranted optimism as to the potential of the hotel 
operation, and a failure to advise the investors of the negative aspects 
of the investment and of the problems which arose and became magnified 


as the several offerings were being made. Not only did the sales- 


men fail to indicate to their offerees the serious state of disrepair 


—— 


27/ The accountant also testified that a financial statement as of 
April 30, 1965, used in connection with a subsequent private offering, 
was false in reflecting 99,875 shares of Bahamas outstanding 
instead of 179,875 shares. This, too, was a material misrepresentation. 
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of the hotel property and the sizeable amount of money which would be 
required to put it into operating condition, but even more seriously, 
they advised some purchasers, as indicated below, of prospective rises 


which could be expected in the price of the stock. 


Steigerwald 


Steigerwald made 36 sales of Bahamas to 20 customers, ' 
one of whom purchased the stock in a private Seca eeial 
R.J.G. testified that he bought 100 shares of Bahamas at 
$5.00 per share on October 22, 1964, following several telephone con- 
versations with Steigerwald. A second purchase of 60 shares at $5.00 


per share was made on December 7, 1964, following the receipt of the 


August 15, 1964 offering circular. The witness testified that he also 


received a copy of the color travel brochure, but could not say whether 


this was prior or subsequent to the second purchase. He was not 
informed of the Chapter X proceedings or of the seizure of the M/V 
Orange Sun, although by December 7, 1964 these occurences reflected | 
seriously on the worth of the loan contract described in the offering 
circular. The testimony of the witness also indicated that at some 
time following the second purchase, Steigerwald assured him that he 
had no cause for concern about the investment, for the reason that if 


the hotel could not be operated profitably, the liquidating value of 


28/ The evidence indicated that C.M., of New Jersey, bought 1,500 

~~ shares at $3.00 per share in the first private offering of 
May-June 1964, He did not testify at the hearing, but Steigerwald'ts 
testimony indicates that the purchaser was not an informed person 
with the kind of knowledge which would obviate the need for the. 
protection intended by the registration provisions of Section 5. 


the corporation was about $8 to $10 per share. The witness sold both 

blocks of his Bahamas sharessat $6.00 per share in February 1965 

and at $6.50 per share in February 1966, the latter sale through Mr. 

O'Leary at his current place of employment, Strathmore Securities, Inc. 
C.J.W., the second and last witness to testify with respect to 

transactions with Steigerwald, received telephone calls from him over 

a period of several months prior to November 5, 1964, and on that date 

he bought 500 shares at $5.00 per share. Although Steigerwald described 

the hotel as "run-down", he also had mentioned the M/V Orange Sun and 

boxing bouts to be held on it as a "further inducement" for people to visit 

Bimini Island, and he described the stock to the customer as "a seven and 

one-half to ten dollar stock, something like that." C.J.W. received a copy 

of the offering circular of August 15, 1964 and a copy of the travel 


brochure. However, he was never told about the seizure of the M/V 


Orange Sun or the possible uncollectibility of the debt. On April 


6, 1965, the witness made a further purchase of 500 shares of Bahamas 
at $6.50 per share. He had previously visited registrant's offices 
and was impressed by color slides similar to those in the travel brochure, 
shown to him by Mr. Steigerwald. (In March 1966, this witness bought 
an additional 100 shares of Bahamas at $7.00 per share thru Mr. 
O'Leary, at his current place of employment at Strathmore Securities, 
Inc.). 

Barnett 

Barnett made three sales totaling 5,000 shares of 


Bahamas in the purported private offering of May-June 1964 to persons 
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with whom he had done business for several years and whom he regarded 
as knowledgeable investors, tapable of taking the risks involved in 

the purchase of a speculetive security such as Bahamas. But his testi- 
mony in a pre-hearing ete that he was unable to 
and, indeed, did not attempt to furnish the purchasers with the type 

of information concerning the issuer and its business that could support 
a contention that the offering was exempt. Barnett made further sales 
of 3,000 shares of Bahamas to three customers in the purported private 
offering of December 1964, 2,000 shares to three customers in the pur- 
ported private offering of March 10, 1965, and in August 1965 he sold 
700 shares to one customer in the private offering. His testimony indi- 
cates that he was well compensated for the sales he made in December 


1964 and March 1965, the proceeds of which were for the benefit of 


Langley-Howard. 


C.M., a resident of Pennsylvania, testified that he made the 


following purchases of Bahamas at $5.00 per share through Mr. Barnett 
in the intrastate offering which took place between August and 
December 1964: 


September 4, 200 shares 
September 18, 500 shares 
September 25, 300 shares 
November 12, 609 shares 
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29/ Portions of transcripts of testimony taken during the pre-hearing 
investigation of this matter were received in evidence as 
admissions against interest of the respective respondent-salesmen. 


On December 24, 1964, the witness bought 1,000 shares of investment 
stock in the purported private offering. Thereafter, he sold 700 
shares of his stock at prices ranging from $5-3/4 to $6-1/2 per share, 
and he subsequently purchased 500 shares at $5.00 per share in the 
purported private offering of March 1965. C.M.'s testimony indicated 
{although he sold 700 shares at a profit) that he was obviously not 
a@ person with sufficient knowledge and information concerning Bahamas 
and its business to place him outside the intended coverage of the 
registration requirements of Section 5. 

Counsel for respondents, on cross-examination of the witness, 
adduced evidence of a later purchase of 50 shares at $7.00 per shere, 
through Strathmore Securities, Inc. in 1966, when the witness had 
knowledge of the Orange Sun Lines problems. 


P.M.P. was telephoned by Barnett concerning Bahamas stock 


and on August 25, 1964, he bought 100 shares at $5.00 per share. The 


witness testified that prior to November 9, 1964,Barmett advised him 
that the M/V Orange Sun would transport passengers from Miami to 
Bimini Island and the witness concluded that these passengers probably 
would stay at the Bimini Hotel. He was advised by Barnett that the 
hotel was "getting prepared to be put into operation." On November 9, 
1964, he bought 300 shares at $5.00 per share, and on August 2, 1965, 
he bought 500 shares at $5.00 per share in the private offering. 

His knowledge and information concerning the operations and financial 


status of Bahamas and of Bimini were entirely inadequate to qualify 
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him as one who did not need the benefits of Section 5. He signed 
the investment letter and made this purchase because he "£igured 
it was a good speculation at $5.00 previously and it would be a 
good speculation on August 2, 1965." 
The witness was not advised of the possible uncollectibility 
of the Orange Sun debt to Bahamas although he had received and 
read a copy of the offering circular; and although he knew of the 
seizure of the M/V Orange Sun, he testified that he "didn't give a 
thought" to the possible uncollectibility of the debt due to Bahamas. 
On cross-examination, counsel for respondents adduced 
evidence of a further purchase by the witness of 50 shares’ of Bahamas 


from Strathmore Securities, Inc. at $7.00 per share through Mr. 


Barnett on March 8, 1966. His purpose in adducing this evidence 


(and similar evidence from other witnesses) was to reflect the fact 
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that as of the time of the hearing such investor-witnesses, remained 
satisfied with the treatment they aoociived fon the respondent-salesmen. 
Of greater significance, however, was the Romalece disclosure in 

the testimony of this witness concerning the additional pocchasee 

of his lack of sophistication and knowledge concerning the affaire 

of the issuer. For example, when he was asked whether he knew of 

“a second public offering of Bahamas Hotel Corporation stock" he 
responded: 


"Second--well, perhaps so. It is probably the lest 50 
shares I bought." 


And concerning this purchase of 50 shares he said, further, 


"T don't know if it was the first, second or third offering, 
but I would judge from what Mr. McLaughlin just said that 1 


bought 50 shares in the first part of this year, so that 

must have been the second offering, which I didn't know 

at the time 1 bought.it was the second offering." 
And even more significant, the additional purchase from Mr. Barnett 
in March 1966 reflects the extent of the trust and confidence which 
the witness reposed in his salesman, demonstrating the importance of 


honest, accurate and full disclosure of facts to such investors by 


& securities salesman. 


R.H.S. received a telephone call from Barnett prior to November 
10, 1964, in which he was advised that the potential price of the stock 
might be about twice the offering price of $5.00. He was elso told 
that the M/V Orange Sun would carry tourists to the Island and that 
this would be a further attraction for the hotel operation. Prior to 
his purchase, he received copies of the travel brochure and offering 
circular, and based upon his conversation and this material he bought 
170 shares of Bahamas at $5.00 per share. At that time he believed 
the M/V Orange Sun.to be operating: he was not advised concerning the 


Chapter X proceedings and the possible uncollectibility of the loan 


to Orange Sun until, as a stockholder of Onego, he received the Trustee's 


notice of meeting in March 1965. 

R.H, learned of Bahamas stock from Barnett prior to 
December 7, 1964, at which time he bought 100 shares at $5.00 per 
share. On December 24, 1964,he bought 1,000 shares at $4.00 per share 
in the purported private offering, and on April 6, 1965, he bought 


1,000 shares at $6.50 per share. He had received an offering circular 
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at the time of his initial purchase, but he learned of the Chapter X 

proceeding only in March 1965, on receipt of a notice from the 

Trustee as a debenture holder of Orange Sun and a shareholder of Onego. 
Although his memory did not appear to serve him well at the 

time of the hearing, his testimony indicated that he Spetetay did not 

know, when he made purchases in 1964, that Bimini had been losing money. 

It is clear, in any event, that he was not at all fnowBedgeabie con- 


cerning the affairs of Bahamas when he purchased investment stock on 


December 24, 1964. 


Sorenson 


In May 1964, Sorenson sold to G.F.R. 1,200 of the 15,000 


shares of Bahamas which were sold in that private offering. Sorenson 
advised that the hotel had good potential and that he believed 
that the hotel had "more prospects of becoming one of the top spots 
on Bimini than any of the other hotels on the Island." G.F.R. made the 
following purchases of Bahamas through Mr. Sorenson, all at’ $5.00 
per share: 

October 6, 1964, 100 shares 

October 26, 1964, 100 shares 

November 18, 1964, 400 shares 

December 1, 1964, 100 shares 

March 10, 1965, 500 shares 

August 13, 1965, 500 shares 
G.F.R. was not at any time sufficiently knowledgeable with regard 


to Bahamas and its operations to make an informed judgment of his own 


with respect to the purported private offerings in which he: participated. 


This witness also made a purchase of Bahamas stock in 
Jovember 1965 at $7.00 per share, subsequent to his having learned 
of the receivership of Orange Sun and the disability of the 
motor vessel. Counsel for the respondents made the point that the 
stock was not bought in reliance upon an agreement between Orange 


Sun and Bahamas, although the witness testified, "It would have 


been nice if it worked out". 


R.B.C.' bought 1,300 of the 15,000 unregistered shares from 


Sorenson on June 22, 1964 in the private offering. He had 
received no financial information concerning the issuer corporation 
and knew nothing of its capital structure. The parce was made 
because Sorenson represented that the hotel and the stock had growth 
possibilities and that the customer was buying the shares at a 
discount. The witness did not believe there was any oral discussion 
of future proposed offerings of stock. 

Prior to a second purchase of 100 shares on oe 25, 
1965, the witness racenved a copy of the color travel brochure. He 
had no discussion of the brochure with Sorenson. On August 27,1965, 
the customer purchased 800 shares at $5.00 per share in the private 
offering then in progress. On November 10, 1965,he bought 300 
shares at $7.00 per share and two days later he bought 250 shares 


at the same price, after Sorenson called and advised that the hotel 


was being improved and that the stock was a good buy. 
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This witness also learned of the Chapter X procesdings by 
reason of his ownership of Onego stock. He was not. informed by 
Mr. Sorenson of the possible uncollectibility of the debt due to 
Bahemas from Orange Sun: conversely, he testified that it was Mr. 
Sorenson's opinion that the "debt is still collectible", although 
the testimony reflected no date on which such opinion was expressed. 
H.E.R., Jr. was another witness who purchased stock from 
Sorenson in the initial private offering. He bought 1,000 shares 
on May 24, 1964. Thereafter, he bought 300 shares at $5.00 per 
share on September 18, 1964, and 1,000 shares at $4.00 per share 
on December 24, 1964, in the purported private offering. The witness 
lacked the information which under any circumstances could obviate the 
need for registration. He bought the stock because he considered 
that Bimini Island had growth potential and because he relied 
heavily on Mr. Sorenson's representations concerning the stock. 


H.N.N. was telephoned by Sorenson and made the following 


purchases as a result of conversations and material he received: 


December 4, 1964, 300 shares at $5.00 per share 

February 19, 1965, 200 shares at $6-5/8 per share : 

April 6, 1965, 400 shares at $6-1/2 per share 

June 1, 1965, 200 shares at $7.00 per share 
Prior to the first purchase, Sorenson advised the witness that with 
proper management and renovation of the hotel, the investment would 


be a very good one, and during the course of the transactions he advised 


that the stock had very good potential for growth in price. 


The witness testified that Sorenson also spoke of the 
potential of the cruise ship, which should bring large numbers 
of passengers as opposed to ee relatively small capacity of 
airplanes currently flying to the Island. Several months after 
the first purchase, Sorenson advised of the unavailability of 
the M/V Orange Sun. 

Although the witness testified that he had seen slides 
disclosing the need for renovating the hotel before it could 
be put into operation, he also testified that he was not informed 
of and did not realize its true condition until he learned 
from a friend who had visited the’Island within the six-month 
period prior to the hearing, and who informed him that the 
hotel was in poor condition and that only two guest rooms were 


then occupied. He also testified that at no time was he informed 


of the Chapter X proceeding in connection with any of his pur- 


chases of stock. He was told by Sorenson that the stock was a 
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good investment and that he would definitely make money on it. 
Dr. G.N.B. was telephoned by Sorenson prior to September 
10, 1964, and was advised that Bahamas was renovating the 
hotel and expected it "to be running very shortly." He testi- 
fied that Sorenson represented the stock as a "good buy" with 
good growth potential, and that it was "expected to go up in price." 


The witness received copies of the offering circular and travel 
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brochure. On September 10, 1964, he bought 600 shares and on 
November 27, 1964, he bought an additional 400 shares, both pur- 
chases at the price of $5.00 per share. On December 24, 1964, 
Sorenson sold the witness 500 shares of investment stock ‘at 
$4.00 per share. It was apparent from the testimony of the 
witness that he was not knowledgeable with respect to. the Bahamas 
Corporation or its affairs and financial condition at that 

time. On April 20, 1965, the witness bought 150 shares at $6.50 
per share. He was informed of the bankruptcy petition when he 
received a copy of the Trustee's letter in March 1965, as a stock- 
holder of Onego, but he testified that he did not relate these 
proceedings to his purchases of Bahamas stock. He also testified 
that some time prior to June 16, 1965 hé was told by Sorenson 


that the hotel was operating at a profit. 


F.G.H. made the following four purchases of Bahamas from 


Sorenson, as follows: 


November 20, 1964, 100 shares at $5.00 

December 7, 1964, 100 shares at $5.00 

February 8, 1965, 150 shares at $6-1/4 

April 6, 1965, 50 shares at $6-1/2 
With respect to some of his purchases, he said, he relied on the 
appearance of the hotel as shown in the color travel brochure 
sent by registrant, and said "That is why I would buy". ‘He also 


testified: "I looked at the pictures here. They said it: would be 


a good investment and I bought it." 


O'Leary 

As indicated above, O'Leary has been a director of 
Langley-Howardi since 1961 and is an officer and director of Bahamas. 
He has held a position of more responsibility in registrant's 
organization than the other salesmen. He participated in meetings 
with Mr. Gregg, the Trustee in bankruptcy,and his attorney,and in 
meetings between Mr. Howard and Mr. Schuchert with regard to the 
Chapter X proceedings and their implications. He also took an active 
part in the efforts to prepare a defense for registrant in connection 
with the NASD mark-up charges discussed above, making some stock 
purchases and arranging for others to be made from the Sashes 
and Philadelphia brokers. In other respects as well, he was a part 
of the management of registrant. In addition, as indicated by the 
figures set forth, he sold more Batenetet oct than any of the 
other salesmen, and he was relatively active in selling in the 
private offerings made by registrant. In the initial private offering 
of 15,000 shares, O'Leary sold 5,000 shares to three investors. In 
the second private offering he sold 3,800 shares to four investors 
out of the 8,300 shares sold, and in the private sale of March 1965, he 
sold 2,500 shares for registrant out of the total of 5,000 shares. 
In the last private offering, which took place between July 29 and 


August 19, 1965, O'Leary sold 4,000 shares of Bahamas to five 


investors out of the total sales of 6,000 shares to eight investors. 


BOOK 


L.F. was called by the Division as an investor witness and 
indicated that he had a great amount of faith in O'Leary as his 
salesman, testifying that his purchases of Bahamas stock and other 
Securities were made on the basis of O'Leary's recommendations 
rather than on any personal effort to evaluate the stock. He 
testified that he considered offering circulars "junk mail": which 
he threw into the waste basket. L.F. made two purchases of 
Bahamas stock, the first on November 19, 1964, when he bought 250 
shares at $5.00 per share, and the Second on April 6, 1965, when 
he bought 150 shares at $6-1/2 per share. In response to the 
question, 


"And what did [O'Leary] tell you at that time about 
Bahamas Hotel Corporation"? 


L.F. responded, 


"He said, 'Il got a deal coming up. It looks like we 
are going to make some money. What do you say?! 


I said, 'go ahead and buy some, !" 


With respect to the second purchase, also made during a telephone call 


from O'Leary, L.F, testified, 


"He called me on this 150. He said, 'I have 150 shares. 
Do you want it?! 


I said, ‘I got 250 now; let's go ahead.'" 
L.F. testified that with respect to neither of these transactions was 
he told anything further about Bahamas Hotel Corporation, indicating, 
of course, that his reliance on O'Leary with respect to his purchases 


of the stock was rather complete. At another point, he testified, 
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"] dealt with Mark so often that he would call me up and 
say, 'I got'a hot number. Let's go,' or 'I got a stock; 
let's go.! 

I said, "ok.*" 


From his testimony, it is clear that 1.F. was not told of the 


Chapter X proceedings, nor of any of the negative aspects of the 


investment in Bahamas stock, but he relied solely on O'Leary's 


recommendations. 

F.H.K. made the following purchases of Bahamas stock through 
Mr. O'Leary, all at $5.00 per share: 

October 12, 1964 50 shares 

November 13, 1964 50 shares 

December 7, 1964 50 shares 

April 6, 1965 50 shares 
The witness testified that during the course of these purchases he 
received copies of the color travel brochure and of the offering 
circular, but that he was never ajivised by registrant of the seizure 
of the M/V Orange Sun or of the bankruptcy proceedings and the 
possible uncollectibility of the debt due from Bahamas. Although 
F.H.K, "leafed through" the offering circular, he also stated that 
he more or less relied upon O'Leary's decision with respect to the 
purchase of the stock. The witness also testified that he assumed 
from his conversations with O'Leary that gambling would be permitted 
at the Bimini Hotel, inasmuch as the salesman advised that there was 
no restriction on gambling on the Island. The customer indicated 


that he learned of the seizure of the M/V Orange Sun when he received 


the letter from the Trustee in March 1965, as a stockholder of Onego. 
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G.S, testified that he made the following purchases of Bahamas 


Stock through O'Leary: 

October 28, 1964, 300 shares at $5.00 per share 

November 9, 1964, 700 shares at $5.00 per share. 

April 6, 1965, 200 shares at $6-1/2 per share 
The witness testified that he was told by O'Leary in the first tele- 
phone conversation concerning Bahamas that the price of the stock 
“could appreciate many fold" or that "It would rise in value many 
fold". He also testified that prior to his first purchase ne received 
a copy of the offering circular and that he received a cot the 


travel brochure following the first purchase, but that he was never 


advised of the seizure of the M/V Orange Sun or of the bankruptcy 


proceedings and the possible uncollectibility of the debt due from 


Orange Sun. 


Violations of Law in the Selling Activity 


As indicated in the above discussion of the sales activity, 
each respondent wilfully violated and aided and abetted violations 


of the anti-fraud provisions in the sale of Bahamas stock during 
2 Sah 
the period from May 1964 to December 1965, as charged. 


The evidence discloses that some of the purchasers reposed 
complete trust and confidence in the respective salesmen. Under such 
circumstances, registrant, Howard, and the salesmen assumed a 
fiduciary obligation to deal with such people "with an eye single 


to the best interests of the customers." Reynolds & Co., et al., 


39 S.E.C. 902 (1960). But the frequent and almost continuous selling 


OO SSO 
30/ All of the violations were wilful within the meaning of the 
— securities acts, inasmuch as the acts and omissions were con- 
sciously and intentionally performed or omitted to be 
performed. Gearhart & Otis, Inc. v. S.E.C., 348 F.2d 798 
(C.A.D.C., 1965); Crow, Brourman & Chatkin, Inc., Securities Exchange 
Act Release No. 7839{ March 15, 1966), 
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of Bahainas stock in the several offerings, with recurring sales of 


substantial amounts to some customers during a period when serious 


problems rather than progress and good fortune ettended the hotel 


venture, compels’ the conclusion that the eye focused more sharply on 
the interests of registrant and the salesmen than on the intexests 

of the customer. The selling activity is subject to severe criticism 
because it was carried out in an atmosphere of recklessness 

created by the following factors, among others: the selling activity 
included the very profitable and remunerative disposal of thousands 
of shares of Bahamas stock acquired by registrant at nominal cost 
when the issuer corporation was formed; the obviously misleading nature 
of the travel brochure, known by all salesmen to be in use; the 
unwarranted expressions of optimism by the salesmen to their customers 
and the concomitant failure to disclose the negative aspects and 
developments, including in some instances the representations of pro- 
spective price rises in the stock, totally unwarrantec under the 
uncertain circumstances in which this hotel venture was launched and 


31/ 
subsequently became bogged. 


Of course, apart from the fact that some customers reposed 
complete trust and confidence in the respective salesmen, the law is 
well-established that basic to the relationship between a broker or 


dealer and his customers is the representation that the latter will be 


31/ The Commission has frequently held that an unwarranted representa- 
tion of a price rise in a speculative, low-priced security is 
fraudulent. Alexander Reic & Co., Inc., 40 S.E.C. 986 (1962); 
Barnett & Co., Inc., 40 S.E.C. 1 (1960); Leonard Burton Corporation, 
39 S.E.C. 211 (1959). In the last-cited case the Commission 
stated that a prediction by a securities salesman or dealer to an 
investor that a stock is likely to go up implies that there is ade- 
quate foundation for such prediction and that there are no known 
facts which make such a prediction dangerous and unreliable." 


8012 


32/ 
dealt with fairly and in accordance with the standards of the profession. 
33/ 
This obligation is applicable also to securities salesmen. It was vio- 


lated by Steigerwald's representation of the value of the stock on liquidation, 
by unwarranted representations of prospective price rises in the stock by each 
salesman, by Sorenson's representation as to the hotel's chances for becoming 


a "top spot" on the Island and the unwarranted assurance that a customer would 


make money on the stock, by the use of the offering circular, addendum, and 


travel brochure and false financial statements, and by the omission to state 


material facts, the disclosure of which was necessary to render statements 

made not misleading, all of which selling activity was reckless and ES 

sistent with the required standard of fair dealing. The activity extended over 

a period of many months and included the several offerings of Bahamas. The 

anti-fraud provisions apply to all representations, whether oral or in written 

material such as the offering circular and the travel Srochureljmade both 

during and after the distribution of the securities in these peter ait 
Respondents point out that the customers, in general, were satis- 

fied with their investments and felt kindly disposed toward registrant 

and the respective salesmen at the time of the hearing. But the views of 

these customers with respect to their investments, as expressed: to 

registrant and its employees and as evidenced in their testimony, are to 

no small extent the consequence of the confidence reposed in the ree 

spective salesmen and of reassurances that their investments currently were 


Berko v. S.E.C., 316 F.2d 137 (C.A. 2, 1963); Duker v. Duker, 
cited supra at p. 15. ; 


33/ A.J. Caradean & Co., 41 S.E.C. 234 (1962); Lawrence Securities, Inc., 
41 S.E.C. 652 (1963). 


34/ Ross Securities, Inc., 41 S.E.C. 509 (1963). 
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safe and would be profitable, if, indeed, they had not already yielded 
a profit. However, the issue for determination is what was told and 
what was omitted to be told the customer, rather than the profit or loss 
which the customer might sustain. The Raymer Kelly Corporation, 39 S.E.C. 
756 (1960). 

The purchasers and prospective purchasers were entitled to 
be told the material facts concerning the physical condition of the 
hotel and the need for the expenditure of substantial amounts of 
money to put it into operating condition (including the probability 
of future securities issues to raise such funds and the consequent 
dilution of any stock purchased). The failure to convey such infor- 
mation by making false affirmative statements and by omissions to 
state material facts in the selling activity,as discussed above, also 
constituted fraud in which each respondent participated, regardless 
of whether or not the customers would have relied on the accurate 


information, if furnished, and regardless of whether any or all 


customers sustained losses in purchasing Bahamas stock. Hughes v. 


S.E.C., 174 F.2d 969, 974 (C.A.D.C. 1949); Mac Robbins & Co., Inc. 


(Supplemental Opinion and Order),40 S.E.C. 586 (1961). 


The Public Interest and Sanctions 

Registrant has filed a request for withdrawal of its registration 
as a broker-dealer, and, as stated, has not been functioning as 
such since December 1965. Its counsel urges that the public interest 
will be served if the Commission authorizes the withdrawal of the 
registration. I cannot agree. 

Koward has had many years of experience in the securities 


industry and is a knowledgeable and intelligent person. In running. 
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the business of Langley-Howard during the past several years, he 
took a considered risk in charging mark-ups which he regarded as justified, 
and he stubbornly and consistently refused to yield his position 

or change registrant's pattern of selling in any meaningful way. 
Whether his defiance had its roots in a desire for nope gain 

or in the establishment of the position for which he contended, or 
in both, it is clear that he had adequate warning, prior to the time 
of the mark-up charges here involved, that the consequences of not 
justifying his action were serious. In December 1961, pricing vio- 
lations were found by the District Business Conduct Committee of the 
ia That the NASD may have predicated tuat proceeding on i 


theory of improper mark-up which differed from the basis for the 


mark-up charges asserted in the instant proceedings is not, as Howard 


Suggests, justification for registrant's sales of Onego stock. The 


Commission had expressed its views on mark-up policy on many occasions 


prior to and during the pertinent period here involved in Onego sales. 
In addition, as discussed above, registrant and Howard have been found 
* by the Board of Govemors of the NASD and the Commission to have vio- 
lated the NASD mark-up policy in the proceeding now pending before the 
Court of Appeals. 
Based on the wilful violations of the anti-fraud provisions 
in connection with sales of Onego and Bahamas, and on the violations 


ee 


35/ Registrant testified that this decision was not appealed because 

~~ ¢t was almost concomitant with an indictment in a criminal case 
which required full time and concentration to achieve the vindi- 
cation which eventually was gained in the trial of the case. 
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of the provisions of Section 5 of the Securities Act in selling 
Bahamas, al] of which were serious, flagrant and financially 
remunerative, I have no hesitance in finding that the public interest 


requires that Langley-Howard's registration should be revoked, 


that it should be expelled from membership in the NASD, and that 


Howard should be barred from being associated with any broker or 
dealer. I have considered Howard's reliance on Schuchert's opinion 
letters and advice, but lesser sanctions would not be appropriate. 
The Division contends that each of the salesmen also should 
be barred from being associated with a broker or dealer. However, 
this position is predicated on proposed findings and conclusions 
that each man violated the securities laws as charged in the Order. 
The violations in the selling of Bahamas are serious, but I believe 
that none of these salesmen had an intention to defraud the public. 
The selling activity reveals a recklessness in each man and an 
indifference to the need for full and accurate disclosure, and it 
supports and requires the imposition of sanctions in the public interest. 
But in the absence of more flagrant types of high-pressure sales 
operations found in some other et in light of the fact that 


the salesmen were guided by Howard, in whose judgment they had faith, 


ne 
~~ 


the fact that money was being expended for the improvement of the 

hotel property, and the further fact that they thought that the hotel 
might be a profitable venture, I believe that their suspension from being 
associated with persons in the securitics business, rather than 

36/ See, e.g. M.J. Meritt & Co., Inc., Securities Exchange Act Release 


No. 7878, p. 3 (May 2, 1966); Crow, Brourman & Chatkin, Inc., 
supra, n. 30. 
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permanent bar, would be appropriate in the public interest. Cf. Floyd, 
Earl O'Gorman and Joseph Baron (Costello Russotte & Co.), Securities 
Exchange Act Release No. 7959, September 22, 1966. I conclude that 
Barnett, Sorenson and Steigerwald should be suspended from being 


associated with any broker or dealer for four months and that O'Leary 
37/ 


should be suspended from being so associated for a period of six months. 
Accordingly, IT 1S ORDERED that the registration as a broker- 
dealer of Langley-Howard, Inc. is revoked and the pores is expelled 
from membership in the NASD; that John A. Howard is barred from being 
associated with any broker or dealer; that Theodore Barnett, Richard 
A. Sorenson, and William R. Steigerwald are each suspended from being 
associated with any broker or dealer for a period of four months from 
the effective date of this order; and that Mark E. O'Leary is suspended 
from being associated with any broker or dealer for a period of six 
months from the effective date of this order. 


This order shall become effective in accordance with and sub- 


ject to the provisions of Rule 17(£) of the Commission's ‘Rules of 


Fractice. 
Eursuant to Rule 17(b) of the Commission's Rules of Fractice 
a party may file a petition for Commission review of this initial 
decision within 15 days after service thereof on him. Pursuant to 
Rule 17(£) this initial decision shall become the final decision of 
the Commission as to each party unless he files a petition for 
review pursuant to Rule 17(b) or the Commission, pursuant to Rule 17(c), 


determines on its own initiative to review. If any party timely 


a 


37/ To the extent that the proposed findings and conclusions submitted 
by the parties are in accord with the views set forth herein they 
are accepted, and to the extent they are inconsistent therewith they 
are- rejected. 
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files a petition for review or if the Commission takes action to 


review as to a party, this initial decision shall not become final 


with respect to such party. 


Sidney Ullman 
Hearing Examiner 


Washington, D.C. 
May 1, 1967 
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INTRODUCTION 


This petition for review is submitted by counsel for the 


Division of Trading and Markets for the purpose of taking exception 
to certain of the proposed findings of fact and conclusions of law 
of the Hearing Examiner in his Initial Decision dated May'1, 1967 in 


° 


the above entitled proceeding. 


THE HEARING EXAMINER'S FINDINGS OF FACT WITH 

RESPECT TO THE RESPONSIBILITY OF RESPONDENT 

SALESHEN IN SALES OF ONEGO STOCK AT EXCESSIVE 

AND UNREASONARLE PRICES CANNOT DS SUSTAINED 

ON A PAIR READIUG OF THE EVIDENCE 

1. The Division of Trading and Markets takes exception to 
the Hearing Examiner's finding that registrant's mark-up violations 


$n Caego stock were solely the responsibility of Howard, who controlled 


registrant's business and determined its pricing practices. 


2. Exception is taken to the Hearing Examiner's finding 
that there is no evidence in the record that the respondent sales- 


men knew or should have known that the offers and sales of Onego 


stock by Langley-Howard were not fairly representative of the current 


market. 1/ 

3. Exception is taken to the Hearing Examiner's finding 
that no sufficient variance in the evidence existed jin this proceed- 
ing from that which scems to have been presented in the NASD pro- 
ceeding. 

4. Exception is taken to the Hearing Fxaminer's finding 
that absent control and evidence of knowledge of violations by the 
salesmen, their participation in the mark-up violations of registrant 


should not be deemed wilful. 


Argument 


The Division takes exception to these findings mainly 
because the record clearly establishes that respondent salesmen either 
knew or should have known that the mark-ups in transactions in which 
they participated were excessive. By their ow admissions they had 
actual knowledge on an alinost daily basis of the contemporancous costs 
for Onego stock to registrant and the sales prices to retail customers. 
Respondent Steigerwald admitted that he knew of the registrant's 
daily cost for Gnego stock and its daily sale price to customers 
1/ On pese 7 of the Taitial Vecision It siould read that 6,300 shares 


of Cnego stock were involved in the 11 transactions with other 
broker-dealers instead of 63,000 shares. 


BOR. 
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as a result of his position as the registrant's trader. He further 
knew that the price paid by registrant was unquestionably the then 
current prevailing market price because registrant was the primary 
market for Onego stock, In his job as trader, Steigerwald was 
able to determine the emount of registrant's profit on each trans- 
action. The other respondent salesmen, by their own edmissions, 
knew substantially what Steigerwald knew because of their Conetene 
Gaily ¢iscussions with him and with Howard about the current costs 
and selling prices and registrant's pricing policy. 

Additionally, the respondent salesmen either knew or should 
have known of the excessive mark-ups in which they participated since 
their respective commissions were 50% of the difference between the 


price registrant paid for the stock and-the price at which it’ was 


sold, Howcver, the compensation received by the registrant's sales- 


men was not, as the Examiner infers, the main source whereby the 
salesmen would een ar the unfairness of registrant's Sanne It. 
is the Division's position that the actual daily knowledge of! the 
salesmen of registrant's cost for Onego stock (as Onego's primary 
market maker) and their knowledge of the retail selling price is 
sufficient to hold that the salesmen's participation in the soir 
violations was wilful. The 699 excessive mark-up transactions in 
which the respondent salesmen participated over a two and one-half 


year period, coupled with their actual knowledge of the mark-ups and 


the registrent's pricing policy clearly establishes that sych' salesmen 


knowingly end purposefully carried out the registrant's excessive 


mark-up practices. Further, the cvidence in the NASD proceeding 


did not touch upon the salesimen's actual knowledge of registrant's 
deily cost price for Onego stock. 

Tne Examiner cites two cascs to substantiate his conclusion 
that the salesmen's participation should not be deemed wilful, In 
the Shiels Securities, Inc. case 2/, the Commi{ssion held that two 
salesmen, although they participated in the mark-up violations, were 
not found to have acted wilfully. However, that case involved 
epproximately 30 mark-up transactions ranging from 8 1/3% - 33 1/3% 
with the two salesmen engaging in only several of these transactions. 
In Lloyd, Miller end Co., 3/ the Commission held that the salesmen 
did not know nor should they have known that the stock they sold, 
at prices which were held to be excessive and unreasonable, was pur- 
chased by registrant from insiders at prices substantially below the 
public offering tee The cases relied upon by the Examiner are 
clearly distinguishable on their facts from the situation of Onego 


mark-ups in the instant proceeding. 


II 


THE HEARING EXAMINER'S CONCLUSION OF LAW THAT 
RESPONDENT SALESMEN DID NOT WILFULLY VIOLATE 
SECTION 5 OF THE SECURETIES ACT iS ERRONEOUS 


5. Exception fis taken to the Examiner's conclusion that 


the respondent salesnen did not wilfully violate Section 5 of the 
y 


2/7 Securities Exchange Act Release No. 7339, June 11, 1964, 
3/ Securities Exchange Act Release No. 7340, June 11, 1964. 
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Securities Act although they aided and abetted registrant's vio- 


lations of Section 5. 


Argument 


The Examiner hes found that the "respondent allesmen aided 
and abetted registrant's violations of Section 5" of the Securities 
Act in connection with the offer and sale of Bahamas Hotel Corporation 
stock. However, based upon several factors, the Examiner concludes 
that these salesmen "did not wilfully violate" Section 5. We éontend 
that this conclusion is erroneous as a matter of law. 


It is clear that anyone who aids and abets another's vio- 


lations of a law has himself violated that law. Burley & Company, 


23 SEC 461, 468 (1946). Further, a finding of wilfulness within 

the meaning of Section 15(b) of the Exchenge Act does not require a 
finding of an intent to violate the law. It is sufficient that it 
be shown that respondents knew what they were doing. N. Pinsker & 
Co., 40 SEC 285, 289 (1960); Thompson Ross Sccurities Co., 6 SEC 
1211, 1122-1123 (1940). The evidence clearly shows that the respond- 
ent salesmen knew that they were selling unregistered Bahamas stock. 
A finding of wilfulness is not negated by the salesmen's contention 
that they relied on the advice of counsel that an exemption from 
registration was available, although reliance on counsel may in 2 
proper case be considered as a nitigating factor in determining what 


sanction is required, 


TIl 


THE HEARING EXAMINER'S FINDING THAT NONE OP 
RESPONDENT SALESMEN HAD ANY INTENTION TO 
DEFRAUD THE PUBLIC CANNOT BE SUSTAINED ON 
A_FAIR READING OF THE EVIDENCE 
6. Exception is taken to the Examiner's finding that 
although the selesmen's violations in the sales of Bahamas stock 


were serious, none of these salesmen had an intention to defraud 


the public. 


Argument 


The Exeminer found that "each responcent wilfully violated 
and aided snd abdctted viclations of the anti-fraud provisions in 


the sacle of Bahamas stock during the period from May 1964 to December 


1965, as charged." He further found that such acts and omissions by 


respondents were consciously and intentionally performed or omitted 

to be performed (p. 61). Yet, while atecuseing sanctions to be im- 
posed on the salesmen, the Examiner stated that he believed that none 
of the respondent selesaen “had cn intention to defraud the public". 
We disagree, Clearly, the Examiner's ow findings establish that 
respondent salesmen knowingly and delibsrately misrepresented end 
omitted to state material facts to investors. The Examiner even found 


that: 


BOLD 


the salesmen had knowledge of the state of 
disrepair of Bimini's hotel facilities 
through discussions with Howard and the Redac 
report findings; 

the sslesmen knew that the travel brochure 
concerning Bimini Hotel was a grossly in- 
accurate representation and description of 
the existing hotel facilities, nevertheless, 
they used this brochure in offers and sales 
of Bahamas stock; 


the salesmen knowingly used an offering 
circular on Bahamas which was a far cry 
from full disclosure of the hotel's actual 
physical condition; 


the salesmen were reckless in withholding 
from prospective investors information con- 
cerning the Orange Sun situation and its 
effect on Bahanas; 


the salesmen not only failed to indicate to 
their offerees the serious state of disrepair 
of the hotel property and the sizeable amount 
of woney which would be required to put it 
into operating condition, but advised some 
purchesers of expected rises in the price of 
the stock; 


some of the customers reposed complete trust 
and gonfidence in the respective salesmen and 
that the interests of the salesmen did not 
focus on their customers but on themselves; 
and 


the selling activity was carried out in an 
atmosphere of recklessness. 


Iv 
THE SANCTIONS IMPOSED BY THE HEARING EXAMINER 
ON RESPONDENT SALESMEN ARE INADEQUATE IN LIGHT 
OF THE EVIDENCE 


7. Exception is taken to the Examiner's recommended sus- 


pension of respondents Barnett, Sorenson and Steigerwald of four 


months and respondcat O'Leary of six mouths, 


Arguncat 


In his Initial Decision the Examiner has exculpated the 
salesmen from any responsibility for the Onego excessive mark-up 
violations. Accordingly, he did not consider these transactions 
while Srposing sanctions upon the salesmen. We submit that the 
salesmen are culpable under the circumstances discussed supra, and 
that any sanction should also take into consideration these vio- 
lations. 

Further, as indicated herein and in the Division's Pro- 
posed Findings of Fact and Conclusions of Law the fraudulent con- 
duct of the respondent salesmen in sales of both Onego and Bahamas 
stocks was wilful, deliberate and intentional. These salesmen were 
not unwitting tools in the illegal public distribution of Bahamas 
stock, but rather, they knew that the representations they were 
making in connection with Bahamas stock sales were false and mis- 
leading and that material facts were being omitted. Furthermore, 
their participation in Onego sales refutes any contention that there 
were isolated instances of inadvertent violations. The consistent 
pattern of excessive mark-up violations by these salesmen should 
not be countenanced, 

This is not a situation where persons are inexperienced 


novices in the securities industry. Respondent O'Leary was employed 


as a registered representative and salesman by Langley-Howard from 


1955 to Pecember 31, 1965, During part of this period he managed 2 


branch office of registrant located in Philadelphia. He has been 


a director of Langley-Howard from January 1961 to the present | 
date. He is currently employed as a salesman by Strathmore Securi- 
ties, Inc. From May 1964 to the present date, O'Leary as treasurer 
and director, along with Howard, actively participated in the manage- 
ment affairs of Bahamas. Respondent Barnett was a salesman for 
Langley-Howard from approximately 1957 to December 31, 1965. He 

is currently employed as a salesman by Strathmore, Respondent 
Sorenson was employed as a salesman by Langley-Howard from core 
mately December 1960 to December 31, 1965. Prior thereto, he was 
employed as a salesman and regional manager by Federated Investors 
from approximately 1956 to February 1960. He is currently employed 


as a salesman by Strathmore, Respondent Steigerwald was employed 


as a salesman by Langley-Howard from approximately January 1954 to 


Deceaber 31, 1965. Since 1958-1959 he acted as trader for the firm. 
He is currently employed as a salesman me trader by Arthur Hefren 
& Co. x 

The Commission has recently held in a fraud case 4/ that 
the fraudulent conduct of a salesman, which reflects at least a gross 
indifference or insensitivity to his obligations as a Securities 
salesman should warrant the imposition of a bar. In the instant case 
there was more than gross indifference or an insensitivity to the 


obligations of these salesmen to their customers, 


rn 
4/ A. f. Brod & Co., Securities Exchange Act Release No. 8060, 
April 26, 1967. 


Conclusion 


For the foregoing reasons the Division respectfully re- 
quests that the Comission grant this Petition for Review of the 
Hearing Examiner's Initinl Decision, While the Division believes 
thet the Examiner has conscientiously and studiously deliberated 
on the evidence and the issues raised in this case and the law 
epplicable thereto, we belicve that the matters to which we have 


excepted are of sufficient importance for Commission review. 


Respectfully submitted, 
1 YY, 
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Attorneys for the 
Division of Trading and Markets 


Securities and Exchange Commission 
Washington, D. €. 


May 16, 1967 [Certificate of Service Omitted in Printing] 


(Securities Exchange Act Release No. 8361) ADMINISTRATIVE PROCEEDING 
FILE NC. 3-503 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 
July 25, 1968 


In the Matters of 


MARK E. O'LEARY 
WILLIAM R. STEIGERWALD 
THEODORE BARNETT 
RICHARD A. SORENSON 


FINDINGS 

AND 

OPINION 

OF THE COMISSION 


Langley-Howard, Inc. 
3 Parkway Center 
Pittsburgh, Pennsylvania 
(8-3349) 


Securities Exchange Act of 1934 - 
Section 15(b) 


Oe oe 40 ab 0s 4h 08 40 ae Op en 08 te 40 48 on 88 


BROKER-DEALER PROCEEDINGS 


Grounds for Bar from Association with Broker- 
Dealer 


False and Misleading Representations 
Sale of Unregistered Securities 
Excessive Mark-Ups 


Where salesmen of registered broker-dealer, in offer 
and sale of speculative security, distributed false 
and misleading brochure and offering circular and 

made oral misrepresentations concerning, among other 
things, condition and prospects of issuer and issuer's 
hotel and prospective rise in market price of security; | 
offered, sold and delivered unregistered securities 
for which no exemption from registration was available; 
and sold security at prices they had reason to know 
included excessive mark-ups, held, willful violations 
of anti-fraud and registration provisions of securi- 
ties acts, and in public interest to bar salesmen 

from association with broker-dealer. 


APPEARANCES: 


Alexander J. Brown, Jr., William R. Schief, and Burton H. 
Finkelstein, of the Washington Regional Office of the Commission, and 
Thomas N. Holloway, for the Division of Trading and Markets. 


James E. McLaughlin and William R. Caroselli, of McArdle & 
McLaughlin, for respondents. 
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Following hearings in these proceedings pursuant to Section 
15(b) of the Securities Exchange Act of 1934 ("Exchange Act"), the 
hearing examiner filed an initial decision in which he concluded, 
among other things, that Mark E. O'Leary, a director of Langley~ 
Howard, Inc. ("registrant"), then a registered broker-dealer, should 
be suspended from association with any broker or dealer for six months, 
and that William R. Steigerwald, registrant's trader, Theodore 
Barnett and Richard A. Sorenson, salesmen of registrant, should each 
be suspended from such association for four months. 1/ We granted 
a petition for review filed by our Division of Trading and Markets 
("Division") with respect to, among other things, the examiner's 
findings that those respondents had not committed certain of the 
willful violations with which they were charged in the order for pro- 
ceedings and with regard to the adequacy of the sanctions imposed 
upon them. The Division and the respondents filed briefs and we 
heard oral argument. Our findings are based upon an independent 
review of the record. 


Fraudulent Representations 


The hearing examiner concluded that during the period May 1964 
to December 1965, O'Leary, Steigerwald, Barnett, and Sorenson, all of 
whom engaged in the offer and sale of the stock of Bahamas Hotel 
Corporation ("Bahamas"), willfully violated and willfully aided and 
abetted violations of the anti-fraud provisions of Sectioa 17(a) of 
the Securities Act of 1933 and Sections 10(b) and 15(c)(1) of the 
Exchange Act and ‘Rules 17 CFR 240.10b-5 and 15cl-2 thereunder in 
connection with such activities. 


The facts found by the examiner with respect to these viola- 
tions are unchallenged. Bahamas, which was controlled and headed by 
registrant's president, was organized as a Pennsylvania corporation 
in May 1964. O'Leary became treasurer, and a clerical employee of 
registrant, secretary; and the three principal officers served as 
the corporation's directors. Throughout the relevant period Bahamas' 
sole activity was the operation of a resort hotel on Bimini Island 2/ 
which it directed from registrant's offices. During the period in 
question, respondents sold a total of 84,775 shares of Bahamas stock 
at prices ranging from $3.00 to $6.50 per share. In soliciting pur- 
chases of such stock respondents used a colorful travel brochure 
obtained by registrant, the photographs and text of which were a 
grossly inaccurate representation and description of the facilities 
of the hotel, and an offering circular which was issued by Bahamas 
and contained misleading representations. In addition, respondents 
made fraudulent oral representations and predictions to customers. 


The brochure depicted, among other things, an attractive 
swimming pool, tennis court, and hotel room and pertinent facilities. 
It stated, "No other Bimini resort offers facilities so modern, 


1/ No review was sought of the hearing examiner's order revoking 
registrant's broker-dealer registration and barring its president 
from association with any broker-dealer. Langley-Howard, Inc., 
Securities Exchange Act Release No. 8098 (June 8, 1967). 


The hotel was under lease to Bimini Hotel, Ltd., a Bahamian 
corporation all of whose stock was owned by Bahamas. - 
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spacious, luxurious ... such beautiful rooms and lavish apartments. 
The Bimini Hotel is unquestionably Bimini's largest, finest, smartest 
resort." ' 


The brochure was used to induce purchases despite a highly 
unfavorable report on the physical condition of the hotel property 
prepared by a consulting engineering and real estate firm engaged by 
registrant, which was sent to registrant on September 11, 1964, and 
which registrant's president discussed with respondents and made 
available for their examination. The report advised that the property 
was in a general state of disrepair and was getting progressively 
worse. More particularly, the report stated that the hotel's plumbing, 
heating, painting, roofing, and electrical wiring had deteriorated 
badly; many of the room air conditioning units were undersized and 
not in working order; there was "a general profusion of missing doors, 
broken windows and unworkable hardware"; the swimming pool was | 
inoperable because it needed waterproofing, repair of cracks, and new 
plumbing and chlorination systems and pumps; the ocean side of the 
beach was rough coral and the property included no area satisfactory 
for a bathing beach; the tennis court was unusable; and much equipment 
was rusted or broken. 3/ The report indicated that there were large, 
modern, well-run hotels on the island in competition with that of 
Bahamas, and that unless substantial improvements were made and com- 
petent management hired the hotel would not retain or attract business. 
It was estimated that an expenditure of about $220,000 was necessary 
for renovation and replacement of facilities. 


The offering circular, which was dated August 15, 1964, was 
distributed to customers in connection with claimed "intrastate" 
offerings of Bahamas stock between August and December 1964 and in 
April 1965. It stated that one of the principal purposes of the 
“offering" was to finance "the modernization and operation of the hotel", 
and that part of the proceeds, about $44,470, would be used for those 
purposes. However, it was not amended to disclose, as detailed in the 
September 1964 report, the hotel's state of disrepair or that much 
more than $44,470 would be needed to rehabilitate the property. | More- 
over, the offering circular recited that Bahamas had loaned over 
$55,000 (about 20% of its assets) to Orange Sun Lines, Inc. ("Orange 
Sun"), which operated a daily motor vessel from Miami to Bimini and 
had agreed, as part consideration for the loan, to transport hotel 
guests free during 1964 and for 40% of the regular fare during 1965. 
The circular further stated that this arrangement would “inure to 
the best interests of [Bahamas] by stimulating the business of [its] 
hotel and club facilities." No disclosure was made during the initial 
period that, as respondents knew, Orange Sun had filed a petition for 
reorganization under Chapter X of the Bankruptcy Act on August 27, 


3/ The report further noted, among other things, that the water 
in the hotel's "fresh water cistern" emitted "such strong odors" 
that the cistern was "entirely unusable" and in need of immediate 
repairs, and that the "damaged sewer outfall" deposited "waste 
on the beach less than 50 feet from the most expensive accommoda- 
tions," and concluded that the hotel "in its present physical 
condition can be operated only as a second class retreat for 
youthful skindivers and drunken romeos." 
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1964, and that its vessel had been seized early in September 1964 under 
a libel to foreclose on a mortgage. 4/ 


In April 1965, the offering circular was accompanied by an 
undated addendgum which, among other things, recited that, since August 15, 
1964, repairs and alterations had been made to the hotel but that active 
operations had not yet commenced, and that Bahamas had operated at a 
loss during the interval. Although the addendum disclosed that Orange 
Sun had filed a Chapter X petition and stated that there was no 
assurance that any part of the money loaned to that company by Bahamas 
could be collected, 5/ there was still no disclosure of the incapacity 
of Orange Sun's motor vessel. 


__ __. As previously stated, respondents also made fraudulent oral 
representations and predictions to customers. O'Leary told a customer 
that Bahamas stock could or would appreciate manyfold. Steigerwald 
represented to one customer that Bahamas, then being offered at 5, was 
“a seven and one-half to ten dollar stock," and to another customer 
that he should not be concerned over his investment since, if the hotel 
could not be operated profitably, the corporation's liquidating value 
was about $8 to $10 per share. Barnett told a customer that the 
potential price of Bahamas stock might be about twice its $5 offering 
price and that Orange Sun's motor vessel would be available to carry 
tourists to Bimini. Sorenson variously represented to four customers 
that the hotel had "more prospects of becoming one of the top spots on 
Bimini than any of the other hotels on the island," that Bahamas stock 
had a very good potential for growth in price and was 4 good investment 
on which the customer would definitely make money, that the hotel was 
operating at a profit, and that Orange Sun's cruise ship should bring 
large numbers of passengers to Bimini. As found by the examiner, 
these representations and predictions reflected unwarranted optimism 
and a failure to disclose the serious adverse factors of which 
respondents were aware. 


Sales of Unregistered Securities 


The hearing examiner found that registrant's sales of Bahamas 
stock during the period May 1, 1964 to December 31, 1965 were in willful 
violation of the registration provisions of Sections 5(a) and S(c) of 
the Securities Act of 1933, and that respondents aided and abetted 
these violations but that their misconduct was not willful. 


From May 1964 through August 1965, registrant, through respondents, 
sold 84,775 unregistered shares of ‘Bahamas stock, purportedly in six 
separate offerings. A "private offering" exemption from registration 
under Section 4(2) of the Securitie= Act was claimed with respect to 
four of such offerings and an "intrastate" exemption under Section 3(a)(}1) 
i 
4/ In November 1964, the vessel was ordered released to the trustee in 

bankruptcy but remained impounded because the latter had nofunds to 
pay storage and insurance charges. Thereafter, the ship deteriorated 
in storage and ultimately was released to the mortgagee. 


Bahamas' December 31, 1964 balance !sheet, which accompanied the 
addendum, did not however reflect:the doubtful collectibility of the 
Orange Sun loan which at that time constituted about 25% of Bahamas' 
assets. ; ; 


ales 
By os 


34-8361 
&/ 
with respect to two. Neither of those exemptions was available, 
however. 


There was no basis for any private offering exemption. offers 
and sales of Bahamas stock were made in the assertedly "private" 
offerings to various inadequately informed persons whose strongest common 
tie was that many or most of them had purchased another security from 
registrant pursuant to investment letters. It is clear that such persons 
did not occupy a relationship to the issuer giving them access to the 
same kind of information that a registration statement under the Securi- 
ties Act would have supplied, nor did they possess such information. 
Under such circumstances it is well established that a small number of 
offerees is not determinative of whether an offering is private, 7/ nor 


eS 


6/ The following table summarizes the sales in question: 


Claimed No. of No. of Offer- Total 
Exemp- - Pur- Shares ing Dollar 
Date tion chasers Sold Price Proceeds 


May-June Private 10 15,000 $3 $ 45,000 
1964 Offering 


August- Intrastate 39,975 199,875 
December 
1964 


December Private 8,300 33,200 
1964 offering 


March Private 5,000 25,000 
1965 Offering 


April 
1965 Intrastate 10,500 68,250 


July- Private 6,000 30,000 
August Offering 84,775 $401,325 
1965 ra OR 


T/ S.E.C. v. Ralston Purina Co., 346 U. S. 119 (1953); Gilligan, Will 
& Co. v. S.E.C., 267 F.2d 461 (C.A. 2, 1959), cert. denied 361 U. S. 
896 (1959); Advanced Research Associates, Inc., 41 S.E.C. 579 (1963); 
Securities Act Release No. 4552 (November 6, 1962). 
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is the fact that investment letters are signed by the purchasers. = 
Accordingly the requirements of a private offering exemption were not 
met. Moreover, no exemption was available for the claimed intrastate 
offerings since Bahamas did not perform “substantial operational 
activities" in the state of its incorporation. 9/ 


Finally, even apart from the fact that each of the six offerings 
claimed exemptions, it is clear that such 
lable since those offerings constituted a single 
10/ Whether a series of: stock 
be integrated is a question of 


and whether the same type of cons: 


“that all of the purportedly separate offeri 


; = 


8/ United States v. Custer Channel Wing Corporation, 376 F.2d 675, 679 
(C.A. 4, 1967), cert. denied 389 U.'S. 850 (1967); Hayden Lynch & Co., 
Inc., Securities Exchange Act Release No. 7935, p- 2 (August 10, 1966); 
Securities Act Release No. 4552, supra. ee 


9/ Securities Act Release No. 4434 (December 6, 1961). Section 3(a) (11) 
exempts from registration any security with is a part of an issue 
offered and sold only to persons resident within a single state where 
the issuer, if a corporation, is incorporated by and doing business 

- within such state. The cited Release states: "The doing business 
requirement is not met by functions in the particular state such as 
bookkeeping, stock record and similar activities or by offering 
securities in the state." 


10/ The private offering exemption was clearly unavailable for the claimed 
intrastate offerings, which involved offers and sales to large numbers 
of persons; and sales were mad2 to out-of-state residents! during the 
purported private offerings. ee 


11/See Unity Gold Corporation, 3 S.E.C. 618, 625 (1938); Peoples 
Securities Company, 39 S.E.C. 641, 651 (1960), aff'd, 348 F.2d 
- 688 (C.A. 5, 1961); Securities Act Release Nos. 4434 and 4552, supra. 
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ran almost continuously for a period of fifteen months, were part of 
an integrated plan to finance the acquisition of an interest in; and- 
rehabilitation of, a run-down hotel. 12/ 


We find that in the offer, sale and delivery of Bahamas stock 
respondents violated the registration provisions of Sections 5(a) and 
5(c) of the Securities Act, and that such violations were willful 
within the meaning of Section 15(b] of the Exchange Act. Respondents 
are not relieved of responsibility by reliance on their employer, 13/ 
or the fact that registrant's president obtained opinions of counsel 
that each of the’ claimed private and intrastate exemptions was available 
before he instructed respondents to sell the stock. 14/ However, 
evidence relating to such factors can be relevant in deciding what 
sanctions are appropriate in the public interest. 


Excessive Mark-Ups 


The hearing examiner found that during the period January 1962 
through June 1964, registrant, in 873 sales to customers of stock of 
The Onego Corporation ("Onego") at prices of 3/8 to 1-1/2, charged 
excessive mark-ups ranging from over 9% to 100% above prevailing market 
prices as indicated by registrant's contemporaneous costs for such 
security, and thereby willfully violated the anti-fraud provisions 
cited above. He further found that 699 of those transactions were 
effected through respondents. The record supports these findings for 
the most part, although it requires their modification to some extent. 
The examiner failed to take into consideration as countervailing 
evidence of market price various sales of Onego stock by registrant to 
other dealers which were substantially contemporaneous with respondents' 
retail sales and|in which the sales prices were higher than registrant's 
cost of purchases. 15/ We have recomputed respondents' mark-ups to give 


i2/ The fact that some of the Bahamas stock was offered and sold on 
behalf of registrant does not change this conclusion. Registrant 
received its Bahamas shares from the newly incorporated issuer in 
return for stock of Bimini Hotel, Ltd. Registrant's prompt resale 
of those shares indicates that it acquired them with a view to 
distribution. Accordingly, registrant was an underwriter with 
respect thereto within the meaning of Section 2(11) of the Securi- 
ties Act (see Peoples Securities Company, supra) and the issuance 
of those shares to registrant was part of the overall plan of 
distribution on behalf of Bahamas. 


As we recently had occasion to point out, "salesmen, no less than 
broker-dealers, should be aware of the requirements necessary to 
establish an exemption from the registration requirements of the 
Securities Act, and they should be reasonably certain such an 
exemption is available" before engaging in the offer and sale of 
unregistered securities. Strathmore Securities, Inc., Securities 
Exchange Act Release No. 8207, p. 8 (December 13, 1967). See also 


R. Baruch and Company, Securities Exchange Act Release No. 7932, 
p- 4 (August 9, 1966). 


Cf. Morris J. Reiter, 41 S.E.C. 137, 141 (1962); The Whitehall 
Corporation, 38 S.E.C. 259, 270 (1958): Cornelis De Vroedt, 38 
S-E.C. 176, 180 (1958); Gearhart & Otis, Inc., Securities Exchange 
Act Release No. 7329, p. 34 (June 2, 1964), aff'd, 348 F.2a 798 
(C.A.D.c., 1965). 


See Langley-Howard, Inc., Securities Exchange Act Release No. 
7986, p. 6 (October 26, 1966); Gateway Stock and Bond, Inc., 


Securities Exchange Act Release No. 8003, p. 4 (December 8, 1966). 
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recognition to such sales. In 78 of those transactions in which the 
mark-ups as found by the examiner ranged from 20% to about 33% we have 
reduced the mark-ups to a range of over 9% to 15. 8%, with most of them 
amounting to 10% or 11.1%. As to 38 other transactions, our 're- 
computation reduces the mark-ups found by the examiner to a range which 
we do not consider x0 be excessive. 16/ 

oS Despite the excessive mark-ups in respondents’ transactions, the 
-‘hearing examiner was of the opinion that "absent control and evidence 

cist ‘Knowledge of violations" their participation in registrant’ s mark-up 

=aMiolations "should not be deemed willful." He reached this conclusion 
_on the ground that the evidence in this proceeding as to respondents' 

7 knowledge of the mark-ups did not differ sufficiently from that in a 
“prior proceeding involving respondents, in which we set aside findings 
by the National Association of Securities Dealers, Inc. ("NASD") that 
they charged unfair Mark-ups in the sale of Onego stock, 17/' to 

warrant a different result here. 


— .iIn_the NASD case, the charges of unfair mark-ups in the’ sale of 
Onego stock related to part of the same period at issue here, We found 
that there was no evidence in the record in that proceeding that 
respondents knew or should have known that generally no inter-—dealer 
sales were effected by registrant or other dealers at or about the 

: offers quoted in the sheets published by the National Quotation Bureau, 
inc.,_and therefore that those offers were not fairly representative of 
the current market. 18/. On the basis of the evidence in the present 
récord, however, we conclude that respondents could not Sy, on such 


offers. 
N 


16/ ‘The following table summarizes the unfair mark-ups which we find 
were charged in transactions effected by respondents. 


Range of 5 
Mark-ups (%) O'Leary Steigerwald Barnett Sorenson 


9 to 15 16 
15 to 25 
25 to 45 
“45 to 75 
75 to 100 


Number of Mark- 
ups of $500 or 
More 19 


Highest Dollar . : 
Mark-up $1250 (33%) $575 (25%) . $750 (25%) $1250 (40%) 
ig : 


Langley-Howard, Inc., securitie’ Exchange “Act Release No. 7986 
(October 26, 1966). 5 


Id., at p. 7 of cited mates 
eee 
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The record now before us, unlike that in the NASD proceeding, 
contains testimony by the respondents in which they admit they were 
aware on adaily basis of the prices which registrant was paying for Onego 
stock. 19/ Respondents knew or should have known as we have 
repeatedly pointed out, that absent countervailing evidence a dealer's 

r ancous cost 1s the best evidence of market price for the 
purpose computing mark-ups, 20/ and that the mark-ups they were — 
Chargine customers in sales of Onego stock were excessive on the basis 
of such cost. Under the circumstances, they had an obligation to 
refrain from selling stock at prices which included such mark-ups 
unless they could first discover "countervailing evidence" which 
established a wholesale market price for Onego in excess of contempora- 
neous cost that was reasonably related to the retail prices they were 
charcing. This they failed to do. With knowledge of registrant's cost, 
respondents could not simply accept the offers quoted in the sheets as 
better evidence of the prevailing market price. 21/ 


We conclude that respondents willfully violated the designated 
anti-fraud provisions in the sale of Onego stock at unfair prices. 
Where salesmen are or should reasonably be aware that their customers 
may be defrauded through the charging of unfair prices, their 
responsibility is no iess than that of their employer. 


Public Interest 


The examiner found that respondents' selling activity revealed 
“a recklessness in each man and an indifference to the need for full 
and accurate disclosure" calling for the imposition of sanctions in the 
public interest: But he was of the opinion that leniency should be 
accorded because he considered that the "more flagrant types of high- 
pressure" selling were absent and that respondents had relied on 
registrant's president, thought that Bahamas’ hotel was being improved 
and might be a profitable venture, and did not intend to defraud the 
public. Respondents assert, among other things, that the hotel was in 
fact remodeled and that it was not shown that any customer-witness 
lost money and in fact some customers made a profit. 


It is clear, however, that respondents, who were experienced in 
the securities business, 22/ deliberately used false and misleading 
representations and predictions in the sale of Bahamas stock, and the 
fact that a customer may have suffered no loss or made money does not 
excuse the serious fraud shown. 23/ On the basis of such fraud alone 
bar orders are warranted. Moreover, as we have found, respondents' 
violations included effecting numerous transactions at excessive mark-ups. 


SC ST 
19/ Such prices were reported on registrant's teletype machine to which 
respondents had ready access. 


20/ See, e.g. J.A. Winston & Co., Inc., Securities Exchange Act Release 
No. 7337, p. 9 (June 8, 1964); Shearson, Hammill & Co., Securities 
Exchange Act Release No. 7743, p. 24, n. 57 (November 12, 1965). 


Naftalin & Co., Inc., 41 S.E.C. 823, 827-8 (1964); C.A. Benson & Co., 
inc., Securities Exchange Act Release No. 7856, p. 3 (April ©, 1966): 


Langley-Howard, Inc., supra, at p. 6 of cited’ Release; Gateway Stock 
and Bond, Inc., supra,at p. 3 of cited Release. 


Steigerwald had been employed by registrant for over ten years, 
O'Leary for about eight, Barnett about seven and Sorenson about three 
and one-half years. Prior to his employment with registrant, 
Sorenson for about three years had been a salesman and regional 
manager for a broker-dealer engaged in selling mutual funds. 


Sidney Tager, Securities Exchange Act Release No. 7368, Dene, 
(July 14, 1964), aff'd, 344 F.2a 5 (C.A. 2, 1965). 
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Respondents argue that our power to increase the sanctions 
imposed by the hearing examiner, which respondents analogize to criminal 
sentences, "is at best dubious," and that, in any event, this area should 
be left to the examiner's discretion as a matter of policy. It is, of 
course, well settled that broker-dealer proceedings are remedial rather 
than penal in nature, 24/ and neither the Administrative Procedure Act 
nor our own Rules of Practice restrict our power to impose more severe 
sanctions whenever, as here, the issue of their adequacy is properly 
raised on review of an examiner's decision. 25/ While we give due 
consideration to an examiner's initial decision, the final determination 
within the scope of our review must and should be our own. | 


An appropriate order will issue. 


By the Commission(Chairman COHEN and Commissioners OWENS, BUDGE, 
WHEAT and SMITH) . 


Orval L. DuBois 
Secretary 


nS 


24/ See Century Securities Company, Securities Exchange Act Release 
No. 8123, p- 10 (July 14, 1967), and cases there cited. 


25/ The Administrative Procedure Act (5 U.S.C. §557(b)) provides 
that, "On appeal from or review of the initial decision, the 
agency has all the powers which it would have in making the 
initial decision except as it may limit the issues on notice 
or by rule." Rule 17(g)(2) of our Rules of Practice (17 CFR 
201.17(g) (2)) provides, "On review the Commission may affirm, 
reverse, modify, set aside or remand for further proceedings, 
in whole or in part, the initial ‘decision by the hearing 
officer and make any findings or conclusions which in its 
judgment are proper on the record." 
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ADMINISTRATIVE PROCEEDING 
FILE NO. 3-503 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 
July 25, 1968 


In the Matters of 


MARK E. O'LEARY 
WILLIAM R. STEIGERWALD 
THEODORE BARNETT 
RICHARD A. SORENSON 


ORDER BARRING 
ASSOCIATION 
WITH 
Langley-Howard, Inc. BROKER-DEALER 
3 Parkway Center 
Pittsburgh, Pennsylvania 


(8-3349) 


Securities Exchange Act of 1934 - 
Section 15(b) 


ae 80 en oe te a8 a8 oe 8 ee on te oe on te 


Proceedings having been instituted pursuant to Section 15(b) of 
the Securities Exchange Act of 1934 to determine what if any remedial 
action is appropriate in the public interest with respect to, among 


others, Mark E. O'Leary, William R. Steigerwald, Theodore Barnett and 
Richard A. Sorenson; 


Hearings having been held after appropriate notice, the hearing 
examiner having filed an initial decision, the Commission having granted 
a petition for review filed by its Division of Trading and Markets, 
briefs having been filed, and oral argument having been heard; 


The Commission having this day issued its Findings and Opinion; 
on the basis of said Findings and Opinion 


IT IS ORDERED that Mark E. O'Leary, William R. Steigerwald, 
Theodore Barnett and Richard A. Sorenson be, and they hereby are, 
barred from being associated with any broker or dealer. 


By the Commission. 


Orval L. DuBois 
Secretary 
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UNITED STATES OF AMERICA 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 


In the Matters of 


MARK E. O'LEARY 
WILLIAM R. STEIGERWALD 
THEODORE BARNETT 
RICHARD A. SORENSON 


Langley-Howard, Inc. 
3 Parkway Center 5 
Pittsburgh, Pennsylvania : PETITION FOR REHEARING 


(8-3349) 


Securities Exchange Act of 1934 - 
Section 15 (b) 


The respondents herein respectfully request the Commission 
to reconsider its Order of July 25, 1968 and grant a rehearing in this 
matter and in support of their Petition set forth the following: 

1. The Commission's imposition of a bar upon the 
respondents was arbitrary, capricious and constituted a Glee abuse of 
administratrive discretion. 

2. Prior to the inception of this proceeding before the 
Hearing Examiner, counsel for the respondents, at his instance met with 


Alexander Brown, Jr. and William R. Schief of the Washington Regional 
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Office of the Commission in order to discuss a possible compromise of 
the problems posed by the Order for a Public Proceeding. 

3. On behalf of the Washington Regional Office, Mr. Brown 
and Mr. . Schief suggested to counsel for respondents that the division 
would accept and recommend to the Cornmission the following penalties: 

Mark E. O'Leary -- 12 months suspension; 
Theodore Burnett -- 10 months suspension; 
Richard A. Sorenson -- 10 months suspension; 
William R. Steigerwald -- 8 months suspension. 
Messers Brown and Schief further suggested that the 
division would require post-penalty evidence of proper supervision. 


With respect to the registrant and its President, John A. Howard, 


revocation and a bar was demanded by the division and agreed to by 


counsel for registrant and Howard. 

4. Subsequent to the conference between counsel for 
respondents and the division, counsel for the respondents informed 
Mr. Brown and Mr. Schief that the penalties suggested by them were 
unacceptable to the salesmen respondents. 

5. This public proceeding commenced July 26, 1966 


and concluded August 30, 1966. 


BUGS 


6. On May 1, 1967, the Hearing Examiner found the 
respondents guilty of the charge brought by the division and imposed 
substantial penalties, but more moderate penalties than those suggested 
by the division in its proposal of settlement. The division then requested 
review by the Commission. 

7. The only issue before this Commission was the 
appropriateness of the sanctions imposed by the Hearing Examiner, 
and respondents have and still do contest the Commission's authority to 
review their question. 

8. The Commission's imposition of a bar is not supported 
by substantial evidence, as evidenced by the initial decision and is further 
not supported by the division's own assessment of an appropriate penalty 
as evidenced by their suggested offer of settlement. 

9. In acceding to the post-proceeding demand of the division 
for an increase of penalty, the Commission has capriciously departed © 


from its own precedents and imposed penalties upon the respondents which 


constitute a clear infringement of their constitutional rights. 


Respectfully submitted, 


es E. McLaughlin William R. 
Attorneys for Respondents 


UNLTED STATES OF AMERICA 
Before the 
SECERITIIS AND EXCHANGE COMMISSION 
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THEODORE 

RICHARD A. SORENSON BRIEF IN CPPCSiTLON 10 
PETITION FOR REEF ARING 
Inc. 

3 Parkway Center 
Pittsburgh, Pennsylvania 


(&-3349) 


Securitics Exchange Act of 1934 - 
Section 15(b) 


. 
: 
. 
. 
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Introduction 


On August 6, 1968, respondents in the above-titled matter filed 
2 Peticion for Rehearing of the Commission's Findingsand Opinion. 1/ 
The respondents in their Petition for Rehearing assert three arguments in 
Support of their position. They claim that the Commission should reverse 
its findings and cpinion because (1) prior to the inception of the 
edministrative proceedings the Division suggested that it would consider 


and recommend to the Commission the acceptance of sanctions of 8 to 12 


months suspensions against these respondents (2) the Commission's imposition 


1/ Securities Exchange Act Release No. 8361 (July 25, 1968). 


of a bar against respondents was not supported by substantial, evidence 
and “was arbitrary, capricious and constituted a clear abuse of admini- 


strative discretion" and (3) the Conmission could not on review imposc 


greater sanctions than those imposed by the hearing examiner. 


The Fact That Settlement Discussions 
Occurred Prier To Hearing Should Not 
__Alter The Commission's Decision 
Prior to the hearing in the: instant proceedings informal 
settlement discussions were held between members of the Division's staff 
and the individual respondents' counse). ‘hese discussions resulted from 
a request by respondents' counsel and occurred shortly before the hearing. 
During these discussions the staff concedes ‘that it did indicate that it 
might recommend to the Commission the acceptance of an offer containing 
sanctions of less than a bar against the individual salesmen. 
The staff at the time was willing to recommend to the Commission 
an offer of settlement which included sanctions less severe than would be 


imposed upon the ultimate conclusion of a proceedings, and as dictated by 
the overwhelming evidence, because it recognized that a lengthy trial andi 
post-hearing procedures would be eliminated and its staff personnel could 
be used more effectively in furthering the overall enforcement objectives 
of the Commission. These considerations, as well as others were carefully 
weighed by the staff before and during settlement discussions. These con- 


siderations were, however, moot when respondents categorically rejected all 


recommended settlement terms and determined to litigate the allegations. 


Respondents now attempt, for the first time in their Petition 
for Rehearing, to overturn the Conmission' s Findings and Opinion by 
claiming that had they submitted offers of sectionancrche outcome of 
the instant proceedings would be different. For the Commission to give 
eredence to this argument would undermine and hinder informal settlement 
discussions prior to trial and unnecessarily impede the enforcement objec- 
tives of the Commission. Their argument fails to negate the evidence in 
this case that respondent salesmen because of their violative activity in 
sales of Bahamas Hotel Corporation and Onego Corporation securities are 


deserving of a bar. Furthermore, these settlement discussions do not 


comprise a part of the official record. The Division submits that granting 


of a Petition for Rehearing upon such frivolous grounds would not be in the 


public interest. Stillborn or abortive settlement discussions should not 
be allowed as a basis for reversing a reasoned determination based upon a ; 


fair reading of the evidence in the record. 


- 


The Evidence In The Record Conclusively 

Establishes Respondents’ Fraudulent Con- 

duct And Warrants Sanctions Of A Bar 

Respondents claim that there exists insubstantial evidence in 
the record in the instant proceedings which would warrant the Commission's 
imposition of a bar against the respondent salesmen. The Division submits 
¢ 

that the record developed at the hearing more than adequately substantiates 
the Commission's ultimate findings and opinion. The facts and circumstances 


involving respondents wilful participation in the fraudulent sales of Bahamas 


stock are quite evident from the record and are well documented in the 
Division's Proposed Findings. “additionally, the evidence, including 
admissions by the respondents and schedules in support of the Division's 
case, showing respondents culpability and joint responsibility for the 
excessive and unreasonable Onego mark-ups is conclusive. 

Moreover, respondents do not in their Petition for: Rehearing 
indicate the particular findings they allege were made by the Commission 
where substantial evidence was lacking in the record. The reason for this 
failure of documentation on their part is evident. They cannot with 
specificity point out any Commission findings which were not supported 
by the record because the evidence upon which the Commission and the hearing 
examiner based their findings is clearly apparent from even a cursory review 


of the record. They attempt, by use of a broad brush, to paint a different 


picture than the one that existed. Respondents attempt to cause a different» 


decision by stating in general language that there was insubstantial evidence 


in the record which made the Commission's opinion arbitrary and capricious. 
These descriptive adjectives more aptly describe the instant Petition for 


Rehearing. 


The Commission Can Impose More 
Stringent Sanctions On Review Of 
The Hearing Examiner's Initial Decision 


So TTT Or 


‘ 
The respondents, as they had below in their brief in opposition 


to the Division's Petition for Review, argue that the Commission is without 


authority to impose more stringent sanctions against the respondents than 
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those imposed by the hearing cxaminer. The Commission in its opinion 


adequatels: disposed of this contention by stating: 
q S ! g 


"Jt is, of course, well settled that broker-dealer pro- 
ceedings are remedial rather than penal in nature, and 
neither the Administrative Procedure Act nor our own 

Rules of Practice restrict our power to impose more severe 
sanctions whenever, as here, the issue of their adequacy 
is properly raised on review of an examiner's decision. 
While we give due consideration to an examiner's initial 
decision, the final determination within the scope of our 
review must and should be our own." [footnete citations 
omitted ] 


Conclusion 


The Commission held in M. S. Wien & Co. 24 SEC 227, 228-9 


(1946) that where no new facts relating to the violations are recited, nor any 


new evidence is offered which would establish a different result and in the 


absence of any valid reason being shown why the Commission should renew its 

inquiry by reconsidering the same evidence already minutely examined, the 

petition for rehearing should be denied. In the instant proceedings granting 
° 

respondents request for rehearing would serve no usefu] purpose because the 

respondents have not raised any germane issue for further scrutiny, reflection 


or review. For the foregoing reasons the respondents Petition for Rehearing 


should te denied. 


io Vie 


/ Burton H. Finkelstein 


Attorneys for the 
Division of Trading and Markets 


August 13, 1968 


CERITFICATS OF SERVICE 


caused 


I, Burton H. Finkelstein, hereby certify that I have 


the attached Brief in Oppositicn to Petition for Rehearing, to be 
served this day by mailing copies of this document to the: 


following person: 


James E, McLaughlin, Esquire 
McArdle .& McLaughlin 

606 Frick Building 
Pittsburgh, Pennsylvania 


Burton H. Finkelstein 


Attorney for the 
Division of Trading and Markets 


(=) 


August 13, 1968 
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UNITED STATES OF AMERI TED FOR SER EE 


before the 
SECURITIES AND EXCHANGE COMMISSION mate 
September 11, 1968 ; ti 


CTFD. 1:0. 
In the Metters of 


MARK E. O'LEARY 
WILLIAM R. STEIGERWALD 
THEODORE BARNETT 
RICHARD A. SORENSON 


MEMORANDUM 
OPINION AND 
ORDER DENYING 
> PETITION FOR 
Langley-Howard, Inc. REHEARING 
3 Parkway Center 
Pittsburgh, Pennsylvania 


(8-3349) 


Securities Exchange Act of 1934 - 
Section 15 (b) 


Mark -E. O'Leary, who was a director of Langley-Howard, 
Inc. ("registrant"), then a registered broker-dealer, William 
R. Steigerwald, registrant's trader, and Theodore Barnett 
and Richard A. Sorenson; salesmen of registrant, filed a 
petition for rehearing with respect to our Findings; Opinion 


and Order of July 25,-1968 (Securities Exchange Act Release _ 


No. 8361), which barred them from being associated with any 


broker or dealer. Our Division of Trading and Markets 


("Division") filed a reply in opposition. 
‘Petitioners contend that our imposition of bars upon 


them constiivted an abuse. of administrative @iscretion in 


Bods 


that such sanctions are not supported by pabscaneat evidence 
or by the Division's Own assessment of appropriate sanctions 
which it suggested prior to the hearings in discussions on 
a possible settlement ari. which were rejected by petitioners. 
The Division asserts that it was willing to recommend to us an 
offer of settlement’ which included sanctions less severe than 
might be warranted by the evidence to be adduced in order, 
among other things, to eliminate a lengthy hearing and post- 
hearing procedures and more effectively employ staff personnel. 
We reject petitioners' contentions. We see no basis 
in the recerd before us, nor was any cited by petitioners, 
for altering our conclusion that bar orders were warranted in 
the public interest. We further consider unacceptable 
petitioners' argument that weight should be given to the terms 
of an offer of settlement rejected by them in determining the 
propriety of the sanctions imposed upon the basis of the 
evidence in the record. Aside from the fact that the settlement 
Giscussions are not part of the record, such a view would 
seriously impair the use of the mechanism of offers of ‘settle- 
ment as a means of seeking resolution of Anas in| a manner 
consistent with the enforcement objectives of Spitelicommitsetonn 
without the development of an evidentiary record. 


Petitioners also challenge our authority to review 


the appropriateness of the lesser sanctions imposed by the 


‘ 
. 


hearing examiner. The same issue had been raised upon review 
of the initial decision, and we reaffirm our opinion that the 


adequacy of the sanctions was properly within the scope of our” 


review in these proceedings. 


Accordingly, IT IS ORDERED that the petition of Mark E. 
O'Leary, William R. Steigerwald, Theodore Barnett and 
Richard A. Sorenson for rehearing be, and it hereby is, 


denied. 


‘By the Commission (Chairman Cohen and Comnissioners Owens, Budgo 


Wheat and Smith). mi yous a 
: / = Zoe 
VE OM 


“ Orval L. DuBois 
Secretary 


ADMINISTRATIVE PROCEEDING 
NO. 3-426 | 


UNITED STATES OF AMERICA SECURITIES & EXCHANGE CME 
before the | MAILED FOR SERVICE 
SECURITIES AND EXCHANGE COMMISSION 
Se een JAN 2.9 1966 
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NO. 


In the Matter of the Application of 


; 8 \A 

LANGLEY-HOWARD, INC. 04404 
3 Park Center 

Pittsburgh, Pa. 15220 


JOHN A. HOWARD 
THEODORE BARNETT 

MARK E. O'LEARY 
RICHARD A. SORENSON 
WILLIAM R, STEIGERWALD 
EDWARD C. QUINN 


For Review of Disciplinary Action Taken by the 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 


Securities Exchange Act of 1934 - 
Section 15A(g) and 15A(h) 


REGISTERED SECURITIES ASSOCIATION - STAY OF 
DISCIPLINARY ACTION 


Denial of Motion to Lift Stay 


Where member of registered securities association and 
member's president stipulated that they have ceased 
broker-dealer activity except for winding up member's 
affairs and that they would not engage in securities 
business pending Commission's review of association's 
disciplinary proceedings, and where it does not clearly 
appear that appeal by registered representatives is 
dilatory or that a stay of short suspensions of rep- 
Tesentatives ordered by the association, pending dis- 
position of appeal, will further endanger public 
interest, association's motion that sanctions not be 
stayed pending review, denied. 


APPEARANCES : 


Marc A. White and Paul H. Welch, for the National Association of 
Securities Dealers, Inc. 
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James E. McLaughlin, of McArdle, Harrington, Feeney & McLaughlin, 
for asplicants. 


Following the application, pursuant to Section 15A(g) of the 

Securities Exchange Act of 1934 ("Act"), by Langley-Howard, Inc. 
("the fim"), John A. Howard, its president, and Theodore Barnett, 
Mark E. O'Leary, Richard A. Sorenson, William R. Steigerwald and 

103% Edward C. Quinn, registered representatives, for review of disciplinary 
action taken against them by the National Association of Securities 
Dealers, Inc. ("NASD"), a registered securities association, the NASD 
moved that there be no stay of such action pending our review. Briefs 
were filed by applicants and the NASD, and we heard oral argument. 


The NASD found that from September 1962 to June 1963 the appli- 
cants sold securities to customers in 248 transactions at unfair prices 
ranging from 4.4% to 171.7% over the firm's contemporaneous cost. The 
NASD expelled the firm and revoked Howard's registration as a regis- 
tered representative and fined them each $3,000, suspended the regis- 
tration of O'Leary for 60 days and fined him $500, and suspended the 
registration of each of the others for 30 days and fined them each 
$200. Costs of $1,554 were assessed jointly and severally against 
the firm and Howard. 


This is the first time we have been asked to order that there be 
no stay of NASD disciplinary action pending our review thereof. Until 
1964 -an application pursuant to Section 15A(g) of the Act for review 
of an NASD decision automatically stayed the imposition of sanctions 
and there was no procedure whereby we could order otherwise, however 
clear it might appear that we would uphold the NASD's action on review. 
Section 15A(g) was amended in 1964 to empower us, after notice and 
opportunity for hearing, to order that there be no stay of the action 
of a registered securities association pending our ultimate decision 
on review. 1/ As the Senate Committee report on the amendment stated, 
however, it was contemplated that "this new power to lift the stay 
would be sparingly employed," as where an appeal is “clearly taken for 
delay and injury to the public should be prevented pending Commission 
action." 2/ and that we could order that there be no stay only if we 
"Sound it to be necessary or appropriate in the public interest or for 
the protection of investors so to order." 3/ 


The firm has stated that it ceased doing business as of December 
30, 1965, and it has filed a notice of withdrawal of its broker-dealer 
registration. Moreover, at the oral argument the fimm and Howard stipu- 
lated and agreed that they would not engage in any aspect of the securi- 
ties business, except as was necessary to wind up the firm's affairs, 


eS 


L/ Public No. 88-467, approved Angust 20, 1964 (78 Stat. 565). 


2/ S. Rep. No. 379, 88th Cong., lst Sess. 47 (1963). 


3/ S. Rep. No. 379, supra, at 85. 
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pending our final decision on this review. So long as this stipulation 
is adhered to, we need not reach the question whether this would other- 
wise be an appropriate case in which to lift the stay as to the firm 
and Howard, since the protection of investors will be as well assured, 
and the public interest as adequately guarded, by their voluntary dis- 


engagement. from the securities business as by lifting of the sy 
herein. 


; With respect to the registered representatives, who have not 
stipulated that they will not work in the securities business pending 
disposition of this appeal, it does not appear that their appeal is 


“clearly taken for delay," 4/ nor does it appear that a stay of the 
suspensions and fines ordered by the NASD against the representatives 
will clearly expose the public to further injury. Moreover, a failure 
to permit a stay of the suspensions pending appeal would as a practical 
matter render the salesmen's application for review of the suspensions 
largely academic, in view of the likelihood that by the time of ultimate 
disposition of the review application on its merits such suspensions 
would have been substantially or fully served. 


Accordingly, IT IS ORDERED that the motion by the National 
Association of Securities Dealers, Inc. that there be no stay of the 
sanctions imposed by it in this case pending the Commission's review 
of such action be, and it hereby is, denied, upon condition with re- 
spect to Langley-Howard, Inc. and John A. Howard that they not engage 
in any aspect of the securities business, other than activities 
directed solely to liquidation of Langley-Howard, Inc., Brite to the 
Commission's final decision on such review. 


By the Commission (Chairman COHEN and Commissioners WOODSIDE, 
OWENS, BUDGE AND WHEAT). 


Ce. 5 ermal Go Ai ke, 
oe fo Hh 
Orval ree DuBois 
Secretary 


4/ We note that neither the NASD nor this Commission has generally held 
salesmen responsible for unfair prices charged by their employer 
firm. See Shiels Securities Inc., Securities Exchange Act Release 
No. 7339, pp-4-5 (June 11, 1964); Lloyd Miller and Company, 
Securities Exchange Act Release No. 7340, p. 4 (June 11, Teo 
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In the Matter of the Application of 


LANGLEY-HOWARD, INC. 
3 Parkway Center 
Pittsburgh, Pa. 


and FINDINGS 
AND 

JOHN A. HOWARD OPINION 

MARK E. O'LEARY OF THE 

THEODORE BARNETT COMMISSION 

EDWARD C. QUINN 

RICHARD A. SORENSON 

WILLIAM R. STEIGERWALD 


For Review of Disciplinary Action Taken by the cUSEITIES & EXCHANGE COii.... 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. MAILED FOR SERVICE 


Securities Exchange Act of 1934 - OCT oe 1865 


Sections 15A(g) and (h) 


on 804546 


eh x 
REGISTERED SECURITIES ASSOCIATION - REVIEW OF 80454 } 
DISCIPLINARY PROCEEDINGS 


Practice and Procedure 


Applicants’ contention that they were denied due 
process in proceedings before registered securities 
association because association acted simultaneously 
as prosecutor, judge and jury, exhibited bias against 
them, and denied them an opportunity to obtain and 
present material evidence, rejected, where no showing 
was made of any bias or that association did not main- 
tain appropriate separation of functions, evidence 
sought was irrelevant to charges, and, in any event, 
applicants were not prevented from obtaining such 
evidence. ; 


Vi R F. P 


Sales of Securities at Unfair Prices 


In proceedings for review of action of registered 
securities association expelling member and revok- 
ing registration of member's president, associ- 
ation's finding that member and its president 
effected numerous sales of securities to customers: 


at unfair prices, sustained, and sanctions imposed 
on them, affirmed. 


Sanctions imposed by registered securities associ- 
ation on member's salesmen, including one who was 
a nominal director of member, for effecting sales 
of securities at unfair prices, set aside, where 
record did not support association's finding that 
salesmen should have known that prices were unfair. 


APPEARANCES: 


James E, McLaughlin and Inwin M. Samuels, of McArdle, Harrington, 
Feeney & McLaughlin, for applicants. 


Marc A, White and Paul H, Welch, for the National Association 
of Securities Dealers, Inc. 


This is an application pursuant to Section 15A(g) of the Securi- 
ties Exchange Act of 1934 ("Act") by Langley~Howard, Inc., a member of 
the National Association of Securities Dealers, Inc. ("NASD"), a regis-— 
tered securities association, and John A. Howard, president’ and 67% 
stockholder, Mark E. O'Leary, a director and salesman, and Theodore 
Barnett, Edward C. Quinn, Richard A. Sorenson and William R: 
Steigerwald, salesmen of the member, for review of disciplinary action 
taken against them by the NASD. 1/ The NASD found that applicants sold 
securities at unfair prices in violation of Article III, Sections 1 and 
4,0of its Rules of Fair Practice. 2/ It fined the member $3,000 and ex-— 
pelled it from membership, fined Howard $5,000 and revoked his regis- 
tration as a registered representative, fined O'Leary $500 and suspended 
his registration for sixty days, and fined each of the remaining appli- 
cants $200 and suspended each of their registrations for thirty days. 
Costs were assessed against the member and Howard. Applicants and the 
NASI filed briefs with us. 


The NASD found that in 248 sales of three securities from 
September 1962 to June 1963, applicants charged customers prices which 
were not reasonably related to current market prices as evidenced by the 
member's contemporaneous cost of purchase of such securities. On that 
basis, the mark-ups ranged from 9.4% to 21.7% in 29 sales of stock of 
Founders Financial, Inc. ("Founders") at prices ranging from 6-3/4 to 
Tx, from 14.3% to 50% in 74 sales of stock of Onego Corp. ("Onego”") at 
11/16 to 1-1/8, and from 4.4% to 171.7% in 145 sales of stock of 
National Bowling Lanes, Inc. ("NBL") at 6 to 7-3/4. The NASD concluded 
that Howard and O'Leary were primarily responsible for charging these 
unfair prices, but that the other applicants shared that responsibility 
since the compensation they received on sales was so large as to put 
them on notice that the prices were unfair. 


ee 
1/ On January 20, 1966, we denied the NASD's motion to lift the auto- 


matic stay of its action under Section 15A(g) of the Act: pending 
our review. 


2/ Section 1 of Article III requires the observance of "high standards 
of commercial honor and just and equitable principles of: trade." 
Section 4 provides, in pertinent part, that when a member sells for 
his own account to his customer, the price must be fair, taking 
into consideration all relevant circumstances. 
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Applicants' basic contention on review is that they were denied 
due process in various respects. They assert that the NASD acted 
"simultaneously" as “prosecutor, judge and jury," exhibited bias against 
them, and denied them an opportunity to obtain and present pertinent and 
material evidence. 


1. In support of their contention that the NASD acted in both a 
prosecutory and a quasi-judicial capacity, applicants note that the 
District Business Conduct. Committee ("District Committee"), after con- 
sideration of the information disclosed in an investigation by its 
staff, filed the complaint which was attested to by a co-chairman of 
the Committee who thereafter served as chairman at the subcommittee 
hearing; that his co-chairman on the District Committee, who also sat 
at the hearing, signed the Committee's adverse decision; and that the 
secretary of the District Committee handled the "prosecution" of the 
complaint. 


We have previously considered and rejected similar contentions 
in NASD review proceedings. 3/ The procedures challenged by applicants 
complied with NASD rules, and it is clear that the NASD used the power 
of disciplinary action over its members, delegated to it by the Act, in 
a manner consonant with due process. 4/ While the NASD, as a whole, 
exercises investigatory, prosecutory, and quasi-judicial functions, 
there is nothing in the record to suggest that an appropriate separation 
of functions was not maintained by the NASD. It does not appear that 
the investigation was conducted by the District Committee itself, and it 
was not improper for the Committee to consider the results of the 
investigation in order to determine whether a complaint should be 
filed. 5/ While the District secretary introduced the results of the 
investigation at the hearing, no claim is made that he participated in 
the decision of the Committee. 6/ 


2. Applicants claim that the District Committee secretary sought 
to prejudice Howard at the subcommittee hearing by questioning him con- 
cerning his prior association with a firm which, among other things, was 
found by the NASD and this Commission to have charged unfair mark-ups 
after Howard had severed his association. NASD counsel concedes that 
“perhaps the extent to which this line of questioning proceeded was not 
necessary,” but we agree that applicants have failed to establish that 
Howard was prejudiced at the subcommittee hearing. Moreover, applicants 
did not make any claim of prejudice before the Board of Governors. 


3/ See Strathmore Securities, Inc,, Securities Exchange Act Release No. 
7864, p. 6 (April 18, 1966); Handley Investment Company, Securities 
Exchange Act Release No. 7438, p. 3, n. 5 (October 9, 1964), aff'd 
354 F.2d 64 (C.A. 10, 1965). 


4/ C£. R, H. Johnson & Co. v. S,E,C,, 198 F.2d 690, 695 (C,A. 2, 1952), 
cert. denied 344 U.S. 855. 


5/ See Boren & Co., 40 S.E.C. 217, 227 (1960). 
&/ See Gerald M, Greenberg, 40 S.E.C. 133, 142 (1960); Palombi Securities 


Co,, Inc., Securities Exchange Act Release No. 6961, p. 10 
(November 30, 1962). 


Yb 
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Applicants point out that all the members of the District sub-— 
committee were partners in exchange member firms and assert that the 
District secretary during the short period of his tenure had personally 
handled a number of "prosecutions" against non-exchange members and only 
one against an exchange member. They further assert that not only does 
the NASD engage in "selective prosecution" of non-exchange members such 
as the Langley-Howard firm, but that the penalties imposed on exchange 
members are comparatively milder. 


n We find no merit in these assertions. The District secretary's 
testimony with respect to the number of proceedings he had handled re- 
lated only to complaints for unfair pricing. In any event, the fact 
that there might be more proceedings directed at exclusively over-the- 
counter firms does not in itself indicate bias against such firms, es- 
pecially since the bulk of the members of the NASD have no exchange 
affiliation. 7/ With respect to the nature of the sanctions imposed, 
that question is determined by the circumstances of the particular 
case. 8/ The assertedly milder sanctions imposed on an exchange member 
in the case cited by applicants do not support applicants' argument 
since, in that case, only a few individuals in a few of the member's 
numerous branch offices were directly involved in the wrongdoing found, 
and the NASD not only censured and fined the firm and suspended it from 
membership for a short period but revoked the registrations of those 
individuals it considered primarily responsible, including the regional 
partner in charge of the branch offices involved and the resident part- 
ner_in the branch office directly implicated in the major violations. 


3. Applicants further contend that the NASD thwarted their 
attempt to demonstrate that the so-called 5% mark-up policy is neither 
a custom nor practice followed by the industry and, in the case of an 
integrated dealer, cannot be applied by using the “rigid yardstick of 
contemporaneous cost." The member had requested the District Committee 
to supply it with all confirmations and teletype messages with respect 
to the transactions, over a nine-month period,of 374 member firms in 
1,107 securities, assertedly "similar in market situation" to the three 
securities involved in the complaint. The District Committee denied the 
request on the ground that no showing was made that the information 
sought was relevant and material, but it did furnish copies of the 
trading accounts of dealers who entered quotations in the pink sheets, 
published by the National Quotation Bureau, Inc., for the three securi- 
ties at issue during the period in question. Thereafter, the member 
sent a form letter to the 374 firms requesting the specified information 
“to assist both the District Business Conduct Committee and ourselves 
in resolving a dispute in regard to the policy of The Industry as re- 
lated to 'MARKUPS' and 'SPREADS.'" The District secretary advised the 
member to clarify this letter because of the confusion it created as to 
whether it was an official request by the NASD. The member refused to 
ao so, and the District Committee accordingly wired each of the firms 
that it did not request or require the information sought by the member. 
As a result, a number of the firms refused to supply the information. 


We agree with the NASD that no prejudice was shown since the 
member was not precluded from seeking the information upon the basis 
of an amended letter indicating that it was making the request on its 


i 


J/ See Special Study of Securities Markets, House Doc. No. 95, Pt. 1, 
88th Cong., lst Sess., p. 16 (1963). 


8/ See C, A, Benson & Co,, Inc, 
7856, p- 9 (April 8, 1966). 


, Securities Exchange Act Release No. 


34-7986 


own behalf. 9/ We are also of the opinion that, even if introduced, the 
information sought would have no bearing upon the mark-up violations 
charged. There are many NASD and Commission precedents in mark-up cases, . 
and the material requested would merely show that other dealers were or 
were not engaged in charging unfair prices. lo/ In 1960, in affirming 

the NASD's denial of a similar request, we stated: ° 


“The NASD and this Commission have made it clear that 
the NASD's mark-up policy was as pertinent and meaning- 
ful at the time the transactions in question were ef- 
fected as when it was announced, and we think that the 
NASD's denial of applicants' request for a current sur- 
vey of mark-up practices in low-priced unlisted securi- 
ties was not improper." ]]/ 


Accordingly, applicants' request that we reopen the record to permit the 
introduction of evidence with respect to the transactions by other dealers 
is denied. 


4. Finally, applicants assert that none of the subcommittee mem- 
bers is an experienced trader or engaged in handling over-the-counter 
securities, and that the method by which and the reason for which they 
were chosen are a "mystery." However, the procedure that was followed is 
outlined in the NASD's By-Laws, which were approved by this Commission as 
meeting the standards of Section 15A of the Act 12/ and which the 
individual applicants certified they had read and understood when they 
were registered. Moreover, applicants have not shown that the committee 
members were unfamiliar with over-the-counter practices and not qualified 
to determine whether the mark-ups were excessive. 13/ 


9/ Following the District Committee's wire to the broker-dealers from 
whom applicants sought the information in question, the member filed 
a motion in the United States District Court for the Western District 
of Pennsylvania for an order temporarily restraining the Committee 
from holding a hearing, and filed a complaint in the same court seek- 
ing a declaratory judgment with reference to the pricing policies of 
the NASD. The motion was denied (Civil Action No. 64-37 (January 17, 


Se and the complaint dismissed (Civil Action No. 64-037 (March 16, 


Amsbary, Allen & Morton, In¢e,, Securities Exchange Act Release No. 
7834, p. 4 (March 7, 1966); Cf. C, A, Benson & Co,, Inc,, Securities 
Exchange Act Release No. 7346, p. 6 (June 15, 1964). 


Midland Securities, Inc,, 40 S.E.C. 333, 336 (1960). See also Handley 
Investment Company v. S,E,C,, 354 F.2d 64 (C.A. 10, 1965); Amsbary, 
Allen & Mo rton, Inc,., supra. The NASD is, of course, continually re- 
viewing its mark-up policy “in the light of current economic condi- 


tions and with the benefit of experience gained from enforcement of 
the existing Policy." NASD Manual, p. G-2. 


National A jation of S I 5 S.E.C. 
ational ssociation of Securities Dealers, Inc., 627, 630 


See Mj an Si ae » Supra, 40 S.E.C. at 338; j 
Corporation, Securities Exchange Act Release No. 7342, pp. 11-13 
(Sune 11, 1964); C, A, Benson & Co,, Inc,, Securities Exchange Act Re- 


none No. 7346, pp. 7-8 (June 15, 1964); Special Study, supra, Pt. 4, p. 
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II. 


Although applicants expressly refrained from arguing the merits 
of the charges against them, we have made an independent review of the 
record in order to determine whether it supports the findings of the 
NASD, and, if so, whether the penalties imposed are excessive or op- 
pressive having due regard to the public interest. 


The NASD took the position, consistently upheld by this Com- 
mission and the courts, that a dealer's contemporaneous cost is the best 
evidence of market price in the absence of countervailing evidence, and 
rejected the member's contention that its wholesale or inside offers 
in the sheets were better evidence of the market in the three securities 
involved. It is clear that such offers, in the circumstances of this 
case, were not a reliable guide to market price. During the: periods 
covered by the complaint the member did not sell a single share of 
either Founders or Onego stock to another dealer, and its sales of NBL 
stock in the inter-dealer market were negligible. 14/ As we pointed 
out in Naftalin & Co., Inc., 15/ quotations for securities with limited 
inter-dealer trading activity, particularly low-priced speculative 
securities, frequently show wide spreads between the bid and the offer 
and are likely to be subject to negotiation, and therefore may have 
little value as evidence of the prevailing market price. 16/ Where a 
dealer, although regularly in the sheets, sells primarily to! retail 
customers, its "own ask quotation can be a self-serving figure, and to 
allow its use as a base for computing mark-ups on retail sales to 
customers would be to countenance a boot-strap operation which would 
give a dealer unrestricted latitude in setting its inside ask price and 
therefore the retail prices, and nullify the NASD's fair pricing policy 
as a protection to investors." 17/ . 


However, the NASD did not take into consideration as counter-— 
vailing evidence of market price the transactions between other dealers 
in the securities involved which are set forth in the record. We have 
recomputed the mark-ups on the basis of those transactions to the ex- 
tent they were contemporaneous with the member's retail sales and the 
inter-dealer sales prices were higher than the cost of the member's 


14/ During the 8-month period at issue, the member sold only 673 shares 
of NBL stock to other dealers, while selling 21,503 shares to the 
public. Of the 673 shares sold to dealers, 500 were sold to another 
dealer at the member's bid price. ‘ 


15/ Securities Exchange Act Release No. 7220, p. 5 (January 10, 1964). 
16/ 


See also Strathmore Securities, Inc., Securities Exchange Act Re- 
lease No. 7864, pp. 4-5 (April 18, 1966); C. A. Benson & Co., Inc,, 
Securities Exchange Act Release No. 7856, p. 3 (April 8, 1966); 
Costello, Russotto & Co., Securities Exchange Act Release No. 7729, 
p- 4 (October 22, 1965). Cf. Shearson, Hammill & Co., Securities 
Exchange Act Release No. 7743, pp. 23-24 (November 12, 1965). 


17/ Costello, Russotto & Co., supra, at p. 4 of cited Release. Appli- 
cants introduced evidence of the spreads between bids and offers in 
the sheets for "comparable" securities. Such spreads, however, do 
not reflect retail mark-ups or necessarily actual inter-dealer mark- 
ups. See C, A, Benson & Co., Inc., supra. 


purchases. Our recomputation reduced the amount of the mark-ups found 
by the NASD only with respect to the Onego stock; from 40% to 27.3% in 
two transactions and to 16.7% in one transaction; from 21.4% to 13.3% in 
ll transactions; and from 28.6% to 12.5% in one transaction. In 
another transaction, a mark-up of 14.3% was eliminated. Even with such 
recomputation, the mark-ups in 73 sales of Onego stock ranged from 12.5% 
to 50%. Accordingly, we set aside the NASD's finding of unfair pricing 
in the sale of Onego stock only with respect to the last mentioned 
transaction, and affirm its findings as to the others. 


In computing mark-ups of 160.8% to 171.7% in 29 sales of NBL stock . 
at 6 and 6%, the NASD used as a base the member's cost of $2.30 per share 
on the purchase of a block of 5,000 shares under the following circum- 
stances. About the beginning of November 1962, an investment club, which 
wished to liquidate its holdings of 5,000 shares before the end of the 
year for tax purposes, advised the member that if it did not purchase the 
block, either its bid would be "hit" every morning until the block was 
entirely sold or the stock would be dumped on the market. Howard testi- 
fied that the member, in order to protect its customers, purchased 1,000 
shares on November 13 and the balance on November 26 at $2.30 per share. 
This price was substantially lower than the prices paid by the member 
and other dealers in the wholesale market, ranging from 5 to 6%, during 
the two months’ period both before and after the member's purchases of 
the block. 


We recognize the appeal of applicants' contention that, in view 
of the circumstances under which the 5,000-share block was acquired, the 
$2.30 figure should not be used as a base for computing mark-ups. How- 
ever, even accepting the higher purchase prices paid by the member or 
other dealers in or about the relevant period, the member's mark-ups were 
excessive at least with respect to 18 of these sales on which a mark-up 
of 13.6% was charged. Apart from the 29 sales of NBL stock just discussed, 
103 sales of such stock were effected at mark-ups which exceeded 10% and 
were clearly excessive. 


We conclude, as did the NASD, that the member and Howard effected 
sales of securities at unfair prices in violation of Sections 1 and 4 of 
Article III of the NASD's rules, and that their conduct was inconsistent 
with just and equitable principles of trade. 


On the basis of this record, however, it is not clear whether the 
compensation received by the member's salesmen should have put them on 
notice that the mark-ups were or might be unfair. As a rule, the sales- 
men did not receive fixed commissions on their sales. Instead, at the 
end of the month, they were paid a percentage of the member's monthly 
gross profit on the stock or stocks in question which figure included 
profit or loss on the inventory positions in such stocks held by the 
member at the end of the month. With regard to the block of 5,000 shares 
of NBL stock referred to above, Howard promised the salesmen a commission 
of $1 per share as a sales incentive, but, as we have found, the member 
had paid a bargain price for these shares. But irrespective of the amount 
of compensation they received, there is no evidence in the record that 
they knew or should have known that generally no inter-dealer sales were 
effected by the member or other dealers at or about the offers quoted in 
the sheets and therefore that those offers were not fairly representative 
of the current market. 


Nor do we think that O'Leary should bear responsibility for unfair 
prices merely because of the position he occupied. O'Leary was a nominal 
director and had no proprietary interest in the member, and the record 
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shows that Howard alone was responsible for fixing the member's mark-ups 
and making all policy decisions. 


We conclude that the record does not support the NASD's findings 


of violations with respect to O'Leary, Barnett, Quinn, Sorenson and 
Steigerwald. 


In view of the serious and extensive mark-up violations of the 
member and Howard, we think that the penalties imposed upon them are in 
the public interest. This is the second proceeding agains them for 
charging unfair prices. In December 1961, only about eight months be- 
fore the instant violations began, the NASD suspended the member and 
Howard for 15 days and fined the member $2,000 for charging excessive 
mark-ups. 18/ 


An appropriate order will issue. 


By the Commission (Chairman COHEN and Commissioners WOODSIDE, 
OWENS, BUDGE and WHEAT) . 


ba) , 
i: of . 
CEscuatl LE L 
Orval L- DuBois 
Secretary 


De 


18/ We also note that in 1960, the NASD suspended the member for 60 days 
for making improper recommendations to a customer as to purchases 
and sales, and for inadequate supervision of the salesman who 
churned the customer's account. 


105 


ADMINISTRATIVE PROCEEDING 
FILE NO. 3-426 


34-7986 
UNITED STATES OF AMERICA 
before the 


SECURITIES AND EXCHANGE COMMISSION 
October 26, 1966 


UE EE EE 


In the Matter of the Application of 3 


LANGLEY-HOWARD, INC. 
3 Parkway Center 
Pittsburgh, Pa. 


and . ORDER 

MODIFYING 

JOHN A. HOWARD ACTION OF 

MARK E. O'LEARY REGISTERED 

THEODORE BARNETT SECURITIES 

EDWARD C. QUINN ASSOCIATION 

RICHARD A. SORENSON 

WILLIAM R. STEIGERWALD 


For Review of Disciplinary Action Taken by the 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 


Securities Exchange Act of 1934 - 
Sections 15A(g) and (h) 


Langley-Howard, Inc., a member of the National Association of 
Securities Dealers, Inc., John A. Howard, president and controlling stock- 
holder, Mark E. O'Leary, a director and salesman, and Theodore Barnett, 
Edward C. Quinn, Richard A. Sorenson and William R. Steigerwald, sales-— 
men, having applied to the Commission, pursuant to Section 15A(g) of the 
Securities Exchange Act of 1934, for review of the Association's action 
expelling Langley-Howard, Inc. from Association membership, revoking 
Howard's registration as a registered representative, suspending 
O'Leary's registration for 60 days and the registrations of Barnett, 
Quinn, Sorenson and Steigerwald for thirty days, fining Langley—Howard, 
Inc. $3,000, Howard $5,000, O'Leary $500 and Barnett, Quinn, Sorenson 


and Steigerwald $200 each, and assessing costs against Langley-Howard, 
Inc. and Howard; 


The Commission having this day issued its Findings and Opinion 
herein; on the basis of such Findings and Opinion 


IT IS ORDERED that the sanctions imposed and the costs assessed 
by the Association against Langley-Howard, Inc. and John A. Howard be, 
and they hereby are, affirmed, and that the sanctions imposed by the 
Association on Mark E, O'Leary, Theodore Barnett, Edward C. Quinn, 
Richard A. Sorenson, and William R. Steigerwald be, and they hereby 


are, set aside. 
Biel ud feo 


Secretary 


By the Commission. 
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[Excerpts from Transcript of Hearing Before Hearing Examiner] 17 
[Witness—Phyllis Bevilacqua (Direct)] 
Hotel Corporation during that period was disbursed; to Orange 
Sun Lines, Inc.? 

A That is correct. 

Mir. Holloway: ° May I have a moment, Mz. Examiner? 
I think that I am about through with this witness. 

Nearing Examiner Uliman: Yes. 

By Mr. Holloway: 

Q Miss Bevilacqua, it appears, as we agreed, tnat 
approximstely $55,000 of $100,000 available for aikeamecnentt 
by Bahamas Hotel Corporation was paid to Orange 
is that correct? 

A That is correct. 

Q In light of that signature, or those figures, what 
would be your statement with respvect to the importance which 
the Board of Directors of Bahamas Hotel Connoration attached 
to the operation of Orange Sun Lines, Inc.? 

A Well, we felt -- as I said, the ship was so 
advantageous to the hotel because we were carrying: our 
passengers free of charge, so we thought by paying the bills 
of Orange Sun Lines this would help us. I don't recall giving 
the whole amount of money to Orange Sun Lines. I think we 
paid their bills. 

Q On their behalf? 


Yes, on their behalf. 


Miss Bevilacqua, I show you a document labeled on 
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the front page, "Join the fun on your Island in the Sun at 
Bimini Hotel, Bahamas closest, smartest resort," and ask you 
if vou have se at, or @ copy of that? 

A Yes. 
Under what cireumstance did you first see a copy 
document? 
I remember seeing it in our office. 
By cur office, what-.do you mean? 
The Pahamas Hetel Corporation’s office. 


Q Do you know approximately when the document first 


~ 


pearcd to you in the office of Behamas Hotel Corporation? 
A Cosh, it is a long time ago. I couldn't teli you 
the date, I am sorry. 
Mr. Holloway: We offer this decument as Division's 
Exhibit No. 19. ss 
Mr. McLaughlin: No objection. 
Hearing Examiner Ullman: It is received. 
(Division's Exhibit No. 19 vas 
. marked for identification and 


received in evidence.) 


By Mr. Holloway: 


Q:- The offices of Bahamas Hotel Corporation, as I Beer 


are also the offices of Langley-Howard, is that correct? 


A That is correct. 


place or point 
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copies of this document kept? 
A This is a brochure and this woulé be under all 
business pertaining to the hotel. 
Q Were there copies of this document in the reception 
room of these two companies? 
A No. Everything pertaining to Bimini we kept on 
certain shelves. 
Q What use was made of this document? 
A We would send this out to our customers. We wanted 
them to know, to show them the picture of the hotel. 
What customers? : 
Bahamas Hotel Corporation customers. 
By customers, do you mean stockholders? 
A Yes. 
Q Was this sent to any person who was not a stocxholder 
of Bahamas Hotel Corporation? 
A Not being a salesman, I couldn't tell =o 
Q . Did the salesmen for Langley-Howard make any use of 
the copies of this document, Division's Exhibit No. 19, to 
oon enoweaees 
eA I am sure they did. 


Q What use would that be? 


A To let the stockholders of Bahamas Hotel Corporation 


cnow, to let them see it, so they may want to go to Bimini. 


nay be inviting to them. 


[Witness—Richard A. Sorenson] 


Commission, whether 


him about 


you consult him 


BAe S 


vou xnow whether Lt wes or 


consulted available exenntions? 


a Aan Pe 3 
sley—-Howare. 


= > 
le 


Ye I knew they na 


PE 
When you sold the stock in the public offerins, 
> 1 assume, some time in Ausust ef 1664, by what 
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it is soins to cause 
ang I cid not ini withthe intent 
somebody to buy a stoc This was sent, es I 
I told everybody what this hotel looked like, 


thought it was, my Ceseription of it which I 
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sot from tir. Howard, uses I thouzht she potential was of this 
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Q Ang where jin the 
these brochures 
A T epends on w cavriied 


cla 
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M carried 


was only one brechnuz 


vers sete Sooty tye 
ad 


Where Gia you carry thei 
From one room to another. 
Q You are sayir Z $ we ; one room to 
siother in the offices 


A: Correct. 


And when they were not seir 


or on a sheif. 
in the offices cf 


Langley-Howard at Gate Center in the year 19642. 


brochure sus in the receptkon 


of Langley-Howard in the year 19C4? 


YOULD BMnVo 


stock that was 


was done witn 


General corporate expenses. 


In connection with the syndication from Ausust of 194 


one with the proceeds, 
Guerally, of that syndication? 
A It so states in the prospectus, 1. proessc: woul 
uzsei to pay off the lean from Hancock Corporation SG, 2 
coupGcrate expenses. 
g in connection with the sale of Bahamas stock in late 


December of 1964 by Lanzley-Heward, do you know what was done 


tock did not belong to me, so I have no ides. 
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Well, did you @iscuss it with Mz. 


foward 


xnow of your own knew 
ere net 


In connectio 


lay or June of 1964 


You are referring to a 


Yes. 


NO, All common stock, 
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brochure 


send 


earing Examinsr: 
you Go not know that it 
The Witness: 


my own clients. 


Hearing Examiner: This «: your own decision, 


send this brochure to your client who orned che stock? 
The Witness: Not necessarily, no. 
‘Heartife Examiner: Whose Berane Was 
The Witness: Mr. Howard's. 
“Hearing Examiner: Do you mean, Mr. Sorensen, 
Mr. Howard teld you specificaliy to send this to your clicnts 
end did not say the sane thing to other salesmen? 
S$: I do not know. 
What do you think? 
The Witness: I would. say, it would probably bea 


Hearing Examiner: You think, then, that other 


Sumts who owned 


ks entirely pass 
come to you 24 
brochure to your clients whe ow: 
son At your ides and your suggestion to him that 
in that manner. 
circumstances under 


to veur clients who 


The Witness: Well, the Bahamas Hotel 
nem out to steckholéers and, of course, Mr. 
available to us to send out to people who ciinea the setae 
mas Hotel Corporation, to show these peopiec what 
place looked like at one time anc the condition that we 


would like to have it returned to. 


Examiner: Will you answer the question? Wh 
mace the decision that these brochures would be sent to your 
s who owned the stock? 

The Witness: Mr. Howard. 
Hearing Exeminer: T have nothing further. We will 


ten minutes. 


(Recess taken.) 


Hearing Examiner: The hearing will please come to orke 
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(Witness—Mark E. O’Leary (Cross-resumed)] abs ih 
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whatever we liked. Now, this is one of the reasons I went 


as far as possible to my better accounts outside the state. 


Q Did Bananes Hotel Corporation have a need 


for money in December of 1964? 

A No, I do not believe they did. 

Q Showing roa Division's Exhibit No. 19, Mr. 
O'Leary, I believe you stated that this brochure vas sent 
cut to stockholders to show them as a matter of information 
what the Bimini Hotel had looked like end what it. could 
look like. : 

A Yes, sir. 

Q To your mecosieceions was any stockholder 
informed, eitner orally or otherwise, that that vas the 
purpose for which this brochure was sent to them? 

A Yes, sir. . 

Q Would you name the purchasers to om that 
was communicated? 

A Dr. Frank and Mr. Steininger, these’ two. 

Dr. Frank had seen the hotel. I remember specifically talking 
to them about it. | | 

Q Were there persons, stockholders, Soper this 
brochure was sent but not communicated that thet was the 
purpose? : 

A I do not recall. I do know that people knew 


the hotel did not look like this at that time. 
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Now, did they know that? 

Well, in the course of our conversation 
they were purchasing the stock, it was pointed out that the 
hotel was in need of repair. It had been allowed to run down. 
Neo one looking at these pi es sees a hotel which is run 
down. Obviously this was not the way it looked at that 
moment. However, it could Ic i that and had before. 

Q As a Girector of Bahai Hotel Corporation, 
can you recall iiscussion with the other directors 
relative to the desirability of having such a brochure 
prepared and available? : 

A Yes, I do. 

Q When did the first such discussicn take place 
and where? 

A Probably in the office, but I do not remember 

Q Do you know when that brochure wes actually 
prepared and the number of copies received in the office cf 


Langley —Howard? 


A This brochure originally wes prepared by, 


I believe, Avis. The only difference, as I see here, is 
the name which was changed. | 

Q Did not some person connected with Bahamas 
Hotel Corporation retain Peck Associates in Fort Lauderdale 


to do waat ever modifications were done te the Avis brochure? 
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I believe so, yes. 
Do you remember when that was done? 
A No, I do not. 
Q I show you Division's Exhibit No. 20 and ask 
you if you have ever seen this letter before? 
A I do not recall seeing it before, no, 
Q You say you have not seen it before. 
A I den't recall seeing it vefore, no. 
Q Who from Bahamas Hotel Corporation, to your) 
knowledge, dealt with Peck Associates, Ine.? 
A I believe it was Miss Bevelacaua. 
Q Do you remember how Many copies of the brochure 
were printed? 
A No, I do not. 
Q Was it several hundred? 


A It could have been. I do not recall. 


Q Now, physically, who would send the brochures 


e 


to the stockholders of Bahamas Hotel Corporation? 


A It could have been Miss Bevelacqua. I sent 
some Ae them to specific people, but it could have been a 
mailing service for ail I know. 

Q Do you have reference to actually MHS stuffed 
the envelopes? 

A I do not know. 


Q You say you sent some to some people, is that 


Yes, sir. 
Q What basis did you use for determining who 
you would send then to? 
A Probably tne first people — came to my mind. 
T don't know exnetiy who they were. 
Q Is my understending correct that they were 
sent to stockholders of Bahamas Hotel Corporation, generally? 
A Yess, isan. 
Q Was there a stockholder list of Bahamas 
Hotel Corporation on the premises of Langley-Howard, Inc., 
atv the tine? c 
A I believe there was. 
Do you recall seeing one? 
A I have seen one, but I do not remember if I 


saw it then or subsequently. 


Q Well, if there wasn't one, how would the people 


there know where to send the brochures? 

A They couldn't send it to anyone if they didn't 
know where to send it. 

Q Isn't it likely, Mr. O'Leary, that the list 
was taken from the customers ledger cards of Langley-—Howard, 
Inc. ? 

A I wouldn't say it is more likely. You must 


understand, Mr. Holloway, Bahamas Hotel Corporation shared 
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8 
their office with Langley-Howard, =2 


Q Now, when you sent some of these brochures, 
did you only send them to stockholders of Bahamas Hotel 


Corporation? 


A To the best of my recollection, yes, sir. 

Q What would be the point in sending two 
orochures to some people? 

A I don't know if there was a purpose in sending 
chem two. | 

Q Do you know if some people were sent two? 

A Yes. I would say those two people I ast 
nentioned were probably sent two. 


Q I believe when the Orange Sun Lines was seized, 


you said you felt it incumbent upon you to get in contact 


with people you sold this venture to. 
A I believe I said I think Mr. Murdock should 
talk to these peopier : 

. Q x understood your tes timony to mean you got 
this contact for him, handed him the phone and he talked to 
them. | 

A That is correct. 
-Q Now, was-the reason you felt that they should 
be contacted that their investment in this venture might now 
be affected? 


A No, I. would not put it that way. I would say 


Q How soon after you had seen the Avis-Bimini 
r did you see that folder? 

A I don't rememoer that. 

Q Do you remember the circumstances surrounding 
the time you saw this 

A No, I don't remember the circumstances. 

Q Did you notice at this time that the folder 
had been changed? 

A Yes, sir. 

Q How had it been changed? 


I believe just this part, the name. 


Did you ask anyone why the name had been 


changed? 

A No, I don't think I asked anybody. 

Q Mr. Steigerwald, were you aware at that time 
during August through December of 1964 that Division's 
Exhibit No. 19 was being sent out to stockholders of Bahamas 
Hotel Corporation? 

A I. knew that some of the stocknolders had . 
received it, yes. 

Q Did you yourself send out any Broeneees similar 


to Division's Exhibit No. 19? 


A No. 
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_ THE BIMINI HOTEL LTD. 
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BIMINI, . BAHAMAS 


rite mailing address 


BTHE BIMINI HOTEL. 


" - 6/0 Chalk's Flying Service : 
_.368 N.E. 57th Street * 
“ MIAMI, FLORIDA 


& information end reservations: 


B Whit. wiv ov plow... 


SEE YOUR TRAVEL AGENT — 


S. Representative: 


7 E UNIVERSAL ASSOCIATES, INCORPORATED 


1137 Sth St., Miami Beach, Florida 
Telephone: 534-2938 


¢ 
¢ 


Bini the Bohomar 


-*- 


a 
ee ny 


t 


0 LO Ne = AO ner Le NT tt AEN ee tied 


‘ 


QOS sic pool...one of the largest in the Bahamas...is a fa- 


write spot for relaxation and recreation. Refreshments served on patio. 


Modern, spacious apartments in the ASC unit sleep two to four, have 
a kitchenettes, terraces of the water. All are air-cocditionad. - 
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Invigorating climate — usually 10 to 15 degrees warmer than Miami in the 
winter, yet pleasantty coc! in summer ¢ce to the constant ccesn breezes! 
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The Garzway Unit, with hotel rooms, owning coon, and exact cocktail ~ 
Icunge, forms a picturesque tuckground fo rt cruiser heading to sea. 


A Wonderful World of Pleasure—Yours! 


@ Enjoy Bimini’s most complete recreational facilities at the 
Bimini Hotel Olympic-size pool . . . tennis, badminton, shuffle- 
board . . . water-skiing boat:. . . “drive-it-yourself” skiff for 
boating or fishing . . . rental bicycles . . . skindiving equipment 
. . . Skeet and trap shooting (shotguns and ammunition avail- 
able) . . . dining room with superb cuisine . . . two cocktail 
lounges with gay Calypso entertainment. 


Catholic, Methodist, Baptist, Church of God, and Episcopal 
services are held Sunday in island churches. 


Bimini offers complete charter service with guides for bone, 
reef, drift, bottom, and deepsea fishing. There is a ramp for 
amphibian planes, and an air-strip for private planes and for 
the two scheduled international carriers providing daily service. 


AIRLINES 


Regularly scheduled airline service from Miami, Fort Lauderdale, Nassau, 
and Grand Bahama Club is provided by Mackey Airlines and Bahamas 
Airways, Ltd., (ticketed through PAA). Round trip Miami-Bimini: $21. 
Round trip Fort Lauderdale-Bimini: $20.00. Fares and schedules subject 
to change by airlines. ! 


CHALK’S FLYING SERVICE . 
The most convenient way to Bimini fly directly to your destination via * 
CHALK'S FLYING SERVICE, INC. Amphibious seaplane service leaving from 
downtown Miami for downtown North Bimini. 45 years of unparalleled 
safety record. Oldest existing continuous service in the Bahamas. 


ce Sale : r y eS For reservation and information cal! FRanklin 4-4212 
Bimini Hotel offers superb tennis courts, shuffeboard, and badmin- or write CHALK’S FLYING SERVICE, INC., 368 N. E. 57th Street, Miami, 
ton courts. Here you'll ecjoy your favorite eutdcor sport af! year long! ; Florida. ; 
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™ Sun-drenched island in a crystal sea... rendezvous of the 
sophisticated international set . . . world-famed fishing and 
skindiving. That's Bimini! 


Luxurious facilities . . . incomparable cuisine . . . Calypso 
bands throbbing at night. That's the new Bimini Hotel! 


No other Bimini resort offers facilities so modern, spacious, 
luxurious! No other Bimini resort offers such beautiful rooms 
and lavish apartments. The Bimini Hotel is unquestionably 
Bimini’s largest, finest, smartest resort. 


Best of all, this island paradise is the closest of all the Baha- 
mian Islands to the U.S.A. Two airlines serve Bimini daily — 
flights take just 30 minutes. Many express cruisers can cross 
in four hours from Miami. Discover adventure at the Bimini 
Hotel soon! 
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Boating big game is a regular occurence at Bimini. Nowhere else wi 
you find such a rich variety of fishing from bone and reef fishing t 
the biggest tuna and marlin. ’ 


Bimini Hetel gives you Bimini's finest lecation—on the tip of an 
tsland with the Gulf Stream on one side and the harbour on the other. 
This ts Bimini’s largest, mest complete resort! 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,494 


MARK E. O'LEARY, et al., 


Petitioners, 
Ve 


SECURITIES AND EXCHANGE COMMISSION, 


Respondent. 


ANSWERING BRIEF AND SUPPLEMENTAL EVIDENTIARY APPENDIX 
OF RESPONDENT SECURITIES AND EXCHANGE COMMISSION 


COUNTERSTATEMENT OF THE ISSUE 
PRESENTED FOR REVIEW 


Pursuant to the stipulation between the parties of December 10, 1968, 


the only issue presented by this petition for review is 


whether under all the circumstances, including the hearing 
examiner's initial decision, the Commission abused its 


discretion in imposing upon petitioners the sanction specified 
in the order under review. 1/ 


This case has not previously been before this Court. 


pen nn ee 
The stipulation also specifies as an issue "whether the Commission had 
statutory power to increase the sanctions recommended by 'the hearing 
examiner in his initial decision." At page 5 of their opening brief 
petitioners purport to waive this issue (see pp. 15-18, infra). 


-2- 
COUNTERSTATEMENT OF THE CASE 


Mark E. O'Leary, William R. Steigerwald, Theodore Barnett and Richard A. 


Sorenson have petitioned this Court, pursuant to Section 25(a) of the Securi- 


ties Exchange Act of 1934 ("Securities Exchange Act"), 15 U.S.C. 78y(a), to 


review an order of the Commission, dated July 25, 1968, barring them from 
2/ 


further association with any broker or dealer in securities (R. 3546). 
The Proceedings Before the Commission 

The order under review was entered at the conclusion of administrative 
proceedings conducted by the Commission pursuant to Sections 15(b) and 15A 
of the Securities Exchange Act, 15 U.S.C. 780(b), 780-3. The respondents 
below were Langley-Howard, Inc. ("Langley-Howard"), which was registered 
with the Commission as a broker and dealer in securities; John A. Howard 


("Howard"), the firm's president, treasurer and a director; O'Leary, a director 


and 3 salesman, and Steigerwald, Barnett and Sorenson, salesmen (R. 3450). The 


proceedings were held to determine whether they had willfully violated the 
3/ 
registration provisions of the Securities Act of 1933 C'Securities Act") 
4/ 


the antifraud provisions of both securities acts in the offer and sale of 
a a a 


2/ The Commission's order was based upon its findings and opinion of the same 
date (R. 3536-3545). 


Petitioners’ appendix is cited as "App. __"; their opening brief in this 


Court, as "Br. __." In a stipulation between the parties of May 9, 1969, 
petitioners conceded "that all but the . . . [bracketed] portions [on pp. 
5, 8, 9-10, 10-11] of the Counterstatement of the Case in... [this] 
brief (pp. 2-12) are accurate ... ."' Consequently, pursuant to that 
Stipulation, the pages of the record before the Commission cited in the 
conceded portions of this Counterstatement of the Case have not been. 
included in petitioners’ appendix. They are cited as "R. __." Petitioners 
are alternatively referred to in this brief individually by last name or 
collectively as "the salesmen." 


Sections 5(a) and (c), 15 U.S.C. 77e(a), (c). 


Section 17(a) of the Securities Act, 15 U.S.C. 77q(a); Sections 10(b) and 
15(c)(1) of the Securities Exchange Act, 15 U.S.C. 78j(b), 780(c)(1), and 
Rules 10b-3 and 15cl-2, 17 CFR 240.10b-5, .15cl1-2. The rules were promulgated 
by the Commission under the latter statute. 
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stock of Bahamas Hotel Corporation ("Bahamas"), and whether they had 


willfully violated the antifraud provisions of those acts in the offer and 
sale of stock of The Onego Corporation ("'Onego") (R. 3450-3452). 

After 21 days of hearings, the hearing examiner filed an initial de- 
cision in which he found that all the respondents below had willfully vio- 
lated the antifraud provisions in the sale of Bahamas stock (R. 3510). 

Although he also found that they had all violated or participated in vio- 
lations of the registration provisions in the offer and sale of Bahamas 

stock, he concluded that O'Leary, Steigerwald, Barnett and Sorenson had not 
done so willfully (R. 3515-3516). The hearing examiner made 5 similar finding 
with respect to the alleged violations of the antifraud provisions in the 
offer and sale of Onego stock (R. 3467-3468). He ordered ae the registration 
of Langley-Howard as a broker-dealer be revoked, and that it be expelled 

from the National Association of Securities Dealers, Inc. ("NASD") (R. 3516). 
He also ordered that Howard be barred from future association’ with any 

broker or dealer, that O'Leary be suspended from such association for six 
months and that Steigerwald, Barnett and Sorenson be suspended from such 
association for four months (R. 3516). 

None of the respondents below requested the Commission to review the 
initial decision. The Commission's Division of Trading and Markets, however, 
filed a petition for review, in which it took exception to we hearing examiner's 
conclusions that the participation of the salesmen in the registration violations 
with respect to Bahamas stock and the antifraud violations with respect to Onego 
stock was not willful (R. 3519-3525). It also urged that the ponccions imposed 


upon them were inadequate (R. 3525-3527). 


lnm 


Since no party had sought review of the initial decision with respect 
tc Langley-Howard and Howard, it became the final decision of the Commission 
as co them, = With respect to O'Leary, Steigerwald, Barnett and Sorenson, 
the Commission made an independent review of the entire record (R. 3537). It 
found that they had willfully committed all the violations alleged (R. 3537, 
2542, 3544}. The Commission ordered that all four be barred from any future 


6/ 
association with a broker or dealer in securities (R. 3546). 


Evidence and Findings as to Each Violation 
1. Sales of Bahamas Stock 
In the early part of 1964, Howard became interested in a hotel and clud 


house facility located on Bimini Island (R. 1967-1968). For a total cost of $28 


Langley-Howard acquired 10 of the 20 shares of stock outstanding in Bimini 


Hotel, Ltd. ("Bimini"), which operated this facility under a lease with an 
option to purchase (R. 2440). Howard, O'Leary, and Phyllis Bevilaqua, a 
long-time clerical employee of Langley-Howard, incorporated Bahamas in Penn- 
sylvania and became, respectively, its president, treasurer and secretary; 

all three also became its directors (R. 86-90, 2439, 2444). An agreement 

dated July 7, 1964, between Bahamas and Bimini provided for the exchange 

of 80,000 shares of Bahamas stock for all 20 shares of Bimini stock (R. 2440). 
Langley-Howard thereby obtained 40,000 shares of Bahamas stock at a cost of 

7/10 of one cent per share (R. 2439-2440). In addition, the three incorporators 


each purchased 1000 shares at 10 cents per share (R. 2439, 2444). Bahamas 


i 


5/ Securities Exchange Act Release No. 8098 (June 8, 1967). 


6/ On September 11, 1968, the Commission denied petitioners’ request for a 
rehearing (R. 3547-3549). 
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then operated the resort facility as its sole activity, paying its bills and 


keeping its books in Langley-Howard's conference room (R. 90-94) . 

Between May 1964 and December 1965 the respondents below ‘sold 84,775 
shares of Bahamas stock to the public (R. 68). They charged their customers 
$3.00 to $6.50 per share (R. 2390-2415, 3471-3473, 3540). 

a. Antifraud Violations 

[In soliciting existing shareholders of Bahamas to porches more 
stock in the corporation, O'Leary, Steigerwald, Barnett and Sorenson 
used a travel brochure provided by Langley-Howard (App. 119-140; 
see pp. 3055 Yintxa).] It described the hotel facility as "Bimini 's 
most complete recreational facilities . . . [with] Olympic size pool . 
tennis, badminton, shuffleboard . . . water-skiing boat .. " 2456). 

The brochure further stated: ''No other Bimini resort offers facilities so 
modern, spacious, luxurious . . . [,] such beautiful rooms and lavish apart- 
ments, The Bimini Hotel is unquestionably Bimini's largest, finest, smartest 
resort" (R. 2455). 

From August to December 1964, the salesmen also used an offering circular, 
dated August 15, 1964, to sell Bahamas stock (R. 1992, 2437-2448). The offer- 
ing circular stated that one of the principal purposes of Nec hoitecting was 
to finance "the modernization and operation of the hotel and club house pro- 
perties . . ."' (R. 2438), and that part of the proceeds, $44,470, would be 


used for that particular purpose (R. 2442). No details were set forth as to 


the actual condition of the property (R. 2440-2441). The offering circular 
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also stated that Bahamas had loaned $55,353 to Orange Sun Lines, Inc. ("Orange"), 
which had agreed to carry passengers between Florida and Bimini Island 
on its cruise ship free of charge during 1964 and for 40 per cent of the 
regular fare during 1965 (R. 2441). It was claimed that ''such arrangement 
will inure to the best interests of the Company by stimulating the business 
of the hotel and club facilities ..." (R. 2441). 
Redac Corporation ("'Redac'’) had been engaged by Howard to make recommenda 
tions for the improvement and renovation of the hotel property (R. 912-916). 
The president of Redac was a consulting engineer and visited the facilities on 
Bimini Island between August 22 and 25, 1964 (R. 913, 916). After the inspection 


Redac submitted a written report to Howard under a covering letter dated 


September 11, 1964 (R. 2574). The report described the generally dilapidated 


state of the facilities in great detail and contrasted them with the attrac- 
tive competing hotels on the island (R. 2573-2614). The following was its 


general conclusion (R. 2577): 


The Bimini Hotel in its present physical condition can be 
operated only as a second class retreat for youthful skin- 
divers and drunken romeos. Although reportedly only seven 
to ten years old the hotel . . . appears to have suffered 
from absence of any adequate effort to maintain a physical 
plant which in its original construction lacked what might 
be considered proper planning, design and construction, 

In a relatively short span of years, the asset value of the 
hotel facilities has seriously depreciated. In order to 
attract the most profitable segement [sic] of the market 
potential to the tourist and recreational attractions of 
Bimini, management must initiate a program of repair, 
renovation and improvement. 7/ 


7/ The president of Redac testified that there was "no water skiing operation at 
the time we were there," the swimming pool was “not operational” and the 
“tennis court was not what you would call an operable tennis court .. ." 

(R. 933). In fact, he found that the travel brochure was "basically 

a public relations job type of promotion, which may have been true at some 
time" (R. 932). He did not "think its specific reference to the hotel in 
terms of maintenance of the facility or the age of the facility depicts 
what we saw at the time we were there ..." (R. 932). 
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The estimated cost of the improvements necessary for renovation of the 


facilities was about $200,000 (R. 2592). Shortly after receipt of the 


Redac report Howard discussed its contents with the salesmen and made it 
available for their examination. (R. 1290-1293, 1386-1387, 1421-1423). 

With respect to the cruise ship's providing free or 40 per cent reduced 
fares for customers of the hotel, on August 27, 1964, Orange "filed a petition 
for reorganization under Chapter X of the Bankruptcy Act" (R. 338). On 
September 2, 1964, the cruise ship was seized by a United States Marshal 
as a result of a libel to foreclose on the ship's mortgage (R. 2532-2533). 
Although Bahamas’ loan to Orange represented approximately 20: per cent of 
the assets of Bahamas on a pro-forma basis, and all the salesmen admitted 
being aware of these events, they Concinced to use the offering circular 
without amendment until an addendum was prepared in March or early 
April 1965 (R. 1142-1143, 1245-1247, 1333-1335, 1551-1552, 2446, 2452-2454, 
2647-2654 ). s/ | 

The salesmen also made oral representations and predictions to their 
customers in selling Bahamas stock, O'Leary told one of his customers that 
the Bahamas stock "would rise in value many fold" (R. 802). Sceteecvare told 
one of his customers that "'[i]t looks like maybe a seven and a half-ten [sic] 
dollar stock'" (R. 628). At the time, the stock was selling at $5 per 


share (621-622). He told another customer who was concerned about his 
nnn eRe 


8/ Even the addendum did not disclose that the vessel was not in operation 
(R. 2452-2454). 
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investment in Bahamas and wanted to sell his shares that 

he didn't think that there was anything to worry about, as 

far as the corporation was concerned, because if the worst 

came to the worst and the corporation could not be made into 

a going concern, the value that one would expect to get on 

liquidation of the property would . . .[be] somewhere around 

about $8 to $10 per share (R. 490). 
Barnett indicated to one of his customers that the "potential growth in the 
price of the stock..." would be "in the order of maybe twice the price 
of the stock" (R. 605-606). He also told this customer in late October 1964 
that the cruise ship "would be available for use and was a further attraction" 
(R. 604, 606). Sorenson made representations to his customers concerning 


the sale of Bahamas stock that "it was a good buy," and that "[h]le expected 


it to go up"’ (R. 687-688). 


{The hearing examiner found that the use of the travel brochure and 


offering circular by O'Leary, Steigerwald, Barnett and Sorenson was fraudulent 
(App. 44, 49-52). He also found that their oral representations and predictions 
were unduly optimistic and omitted the serious adverse factors known to them 
(App. 67-68). Thus, he concluded that they had committed willful violations 
of the antifraud provisions in the sale of Bahamas stock (App. 67). The 
Commission agreed with these findings (App. 88). Although the salesmen even 
now urge that their conduct was only a "technical violation of the anti-fraud 
sections," "an academic statutory fraud,'' they do not contest these findings 
of violation (Br. 11-12).] 
b. Registration Violations 
Of the 84,775. shares of Bahamas stock sold by the respondents below, 


16,800 were for Langley-Howard's own account, and 67,975 were additional 
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shares newly issued by Bahamas (R..3471-3473). None of these shares were 


registered with the Commission (R. 3470), as required by Section 5(a) and (c) 
of the Securities Act in the absence of an exemption. Respondents purported 
to rely upon opinions of counsel that the sales of Bahamas stock constituted 
six separate offerings, each of which was entitled either to the intrastate 
exemption of Section 3(a)(11) of that act, 15 U.S.C. 77c(a)(11), or the private 
offering exemption of Section 4(2), 15 U.S.C. 77d(2) (R. 3474, 3480). 

[The hearing examiner, citing Securities Act Release No. 4636 
(Dec. 6, 1961), p. 2, in 1 CCH Fed. Sec. L. Rep. 4 2273 (App. 37), concluded 
that, even if the sales were considered as six separate offerings, the intra- 
state exemption was unavailable because Bahamas did not perform substantial 
operational activities in Pennsylvania, its state of incorporation (App. 38). 
He similarly decided, citing Securities and Exchange Commission v. Ralston 
Purina Company, 346 U.S, 119 (1953) (App. 31-32), that the private of fering 
exemption was unavailable because the customers did not occupy any relation- 
ship with Bahamas that gave them access to the same kind of information 
that would be required in a registration statement (App. 35). The examiner 
also concluded that all the sales constituted a single integrated offering 
(App. 35-37). Thus, he found that the sales of Bahamas stock by all the 
respondents violated the registration provisions (App. 39). The Commission 
reached the same conclusion (App. 90). The salesmen do not argue in this 
Court that registration was in fact not required (Br. 8-9). 

O'Leary, Steigerwald, Barnett and Sorenson must have been aware of the 
extent of Bahamas' activities from Langley-Howard's offices in Pennsylvania 


(see pp. 4-5, supra), the relationship between their own customers and Bahamas 
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and the consideration for and timing and purpose of their own sales. Never- 
theless, the hearing examiner concluded that their parcicipation in the 
violations was not willful because of their reliance upon Lang ley-Howard 
and the opinions of counsel (App. at The Commission disagreed, 
nolding thet the salesmen were not relieved of their own responsibility 

by reliance upon others (App. 90). It added that such reliance would, 


however, be a relevant factor in selecting the appropriate sanctions 


(App. 96).]J 


2. Sales of Onego Stock 

From January 1962 through June 1964 the respondents below purchased 
Onego stock for Langley-Howard's own account and made 873 sales of that stock 
to their customers (R. 2382-2385). O'Leary, Steigerwald, Barnett and Sorenson 
made 699 of these sales (R. 2156-2379). [The hearing examiner computed 
Langley-Howard's mark-ups on these sales by reference to its contemporaneous 
cost; that is, for each sale he deducted from the sales price the price paid 
by Langley-Howard in the purchase transaction nearest in time to the sale 
(App. 12-13, 15, 17). On this basis he found that the sales involved 
excessive mark-ups ranging from over 9 per cent to 100 per cent of the pre- 
vailing market prices for Onego stock (App. 13). The hearing examiner, 
citing a number of Commission decisions with respect to even smaller mark-ups 


(App. 21 n.12), concluded that the sales therefore violated the antifraud 


provisions of both securities acts (App. 22-23). The Commission recomputed 


a 


9/ The examiner also concluded that, in any event, such reliance rendered 
inappropriate the imposition of any sanctions for the violations (App. 40). 
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the mark-ups on the basis of certain contemporaneous sales by Lang ley-Howard 
to other dealers and thereby reduced some of the mark-ups (app. 90-91). 
Even on this basis, however, it agreed with the hearing cranes that the 
mark-ups were excessive and constituted violations of the antifraud 
provisions (App. 91-92). The salesmen do not challenge these findings 
in this Court (Br. 11-12).] | 

O'Leary, Steigerwald, Barnett and Sorenson all admitted that they were aware 
of the prices at which Langley-Howard was contemporaneously purchasing Onego 
stock for its own account and selling it to other dealers (R. 1432, 2702-2704, 
2838-2842, 3030, sAsnenagy The hearing examiner nevertheless concluded 
that their participation in the mark-up violations could not be considered 
willful (R. 3468). He based this finding upon a prior proceeding involving 
the salesmen in which the Commission had set aside the NASD's canaries of 
unfair mark-ups by them (R. sey In the NASD proceeding the Commission 
had found ''no evidence in the record that they knew or should have known 
that generally no inter-dealer sales were effected by the member or other 
dealers at or about the offers quoted in the sheets and SS that those 
offers were not fairly representative of the current market." But, as 
the Commission pointed out, the record in this case, ‘unlike that in the 
NASD proceeding, contains testimony by the respondents in which they admit 
they were aware on a daily basis of the prices which resignrant was paying 
ed 

These admissions were in addition to the evidence of their ready access 


to Langley-Howard's teletype machine, on which the prices were reported 
(R. 82, 1441). 


Langley-Howard, Inc., Securities Exchange Act Release No. 7986 (Oct. 26, 


Id. at 7. 
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for Onego stock" (R. 3544). Thus, the Commission concluded (R. 3544); 


Under the circumstances they had an obligation to refrain from 
selling stock at prices which included such mark-ups unless 
they could first discover “countervailing evidence" which 
established a wholesale market price for Onego in excess of 
contemporaneous cost that was reasonably related to the retail 
prices they were charging. This they failed to do. 


It therefore found that the salesmen had willfully violated the anti- 


fraud provisions in the sale of Onego stock (R. 3544). It is not clear 


whether they challenge that finding in this Court (compare Br. 5-8 with 


Br. 11-12). 


The Sanctions Imposed on Petitioners 


The hearing examiner suspended O'Leary, Steigerwald, Barnett and 
Sorenson from association with any broker or dealer in securities for the 
periods indicated previously (see pp. 3-4, supra). Although he found that. 
their selling activities revealed "a recklessness in each man and an in- 
difference to the need for full and accurate disclosure," he believed that 
leniency was appropriate because of the absence of the "more flagrant types 
of high-pressure sales operations found in some other cases" and because of 
his finding as to their reliance on Howard, the fact that some money was 
being spent to improve Bahamas' facilities and their belief in the profitability 
of Bahamas' business (R. 3515). The Commission, however, concluded that, 
in light of petitioners’ experience in the securities business and the 
deliberate nature of their violations, a bar order would have been warranted 
solely on the basis of the willful violations found by the hearing examiner 
(R. 3544). Further support for this sanction was found in the other 


willful violations committed by the salesmen (R. 3544-3545). 
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STATUTES AND RULES INVOLVED 


Sections 3(a)(11), 4(2), 5(a), 5(c) and 17(a) of the Securities Act, 


Sections 10(b), 15(b)(5)(D), 15(b)(7) and 15(c)(1) of the Securities 


Exchange Act, Rules 10b-5 and 15cl-2 under the latter act and Section 8(b) 


of the Administrative Procedure Act 


are set out in the statutory appendix (see pp. 


("APA"), as codified, 5 U.S.C. 557(b), 


27-36 
5; infra). 


ARGUMENT 


The parties have stipulated that 


the only issue before this Court is 


the appropriateness of the sanction imposed upon O'Leary, Stiegerwald, Barnett 


and Sorenson (see p. 1 & n.1l, supra). 


Rules of Appellate Procedure, 


Pursuant to Rule 33 of the Federal 


this Court entered an order on December 31, 1968, 


approving the stipulation and ordering that it "shall control further 


proceedings in this case unless modified by further order of this Court." 


Accordingly, there is no issue before 
fully committed all the violations of 
them, as found by the Commission; and 
of these findings in their brief (Br. 
in the event that the Court wishes to 
answering them in an appendix to this 


THE SANCTIONS IMPOSED 


the Court whether the salesmen will- 
the securities acts charged against 
their indirect attempt to! attack some 
6-12) is unwarranted. Nevertheless, 
consider these arguments, we are 


FTO. 


brief (see pp.22=25 , infra). 


UPON THE SALESMEN WERE 


WELL WITHIN THE COMMISSION'S BROAD DISCRETION. 


The Commission has been authorized by Congress, under Sections 15(b) (5) 


and (7) of the Securities Exchange Act, among other remedial alternatives, to 


bar any person from being associated with a broker or dealer "if the Commission 
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finds that such . .. barring... is in the public interest. . .,'' and that 
he has willfully violated the Securities Act ox the Securities Exchange Act. 
All the statutory requirements for the imposition of a bar order have thus 


been met in this case. 


The Supreme Court, in American Power & Light Co. v. Securities and Exchange 
Commission, 329 U.S. 90, 112-113 (1946), has stated: 


It is a fundamental principle . . . that where Congress has 
entrusted an administrative agency with the responsibility 

of selecting ‘the means of achieving the statutory policy 

“the relation of remedy to policy is peculiarly a matter 

for administrative competence ... ." While recognizing 

that the [Securities and Exchange] Commission's discretion 
must square with its responsibility, only if the remedy 
chosen is unwarranted in law or is without justification 

in fact should a court attempt to intervene in the matter. 13/ 


In Pierce v. Securities and Exchange Commission, 239 F. 2d 160, 163 (1956), 
the Court of Appeals for the Ninth Circuit applied that "fundamental principle" 
to its review of an order of the Commission entered, as was the order below, 
pursuant to Section 15(b) of the Securities Exchange Act. It stated: 


The Commission is given the duty to protect the public. What 
will protect the public must involve, of necessity, an exercise 
of discretionary determination. This Court ordinarily should 
not substitute its judgment of what would be appropriate under 
the circumstances in place of the Commission's judgment as to 
measures necessary to protect the public interest. 


Similarly, in Tager v. Securities and Exchange Commission, 344 F. 2d 5, 8-9 


(1965), the Court of Appeals for the Second Circuit stated: 


Registration of broker-dealers is a means of protecting the public 

. » «> and the determination of the sanctions necessary to protect 
the public rests primarily within the competence of the Commission 

. . « « TheiCommission must have a very large measure of discretion 
in determining what sanctions to impose at a particular time in 


a EEE EEE SEESEEEEEEEEE En 


13/ Accord, e.g., Federal Communications Commission v. WOKO, Inc., 329 U.S. 
223, 229 (1946). 
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particular cases, Failing a gross abuse of discretion, the courts 
should not attempt to substitute their untutored views as to what 
sanctions will best accord with the regulatory powers of the 
Commission, 14/ 

O'Leary, Stiegerwald, Barnett and Sorenson purport to be "[mJindful of 
the fact that the Commission has broad discretion . . ." as to what they 


label the "assessment and imposition of penalties . . ." (Br. 12). They 


argue, however, that it "has disregarded the recommendations of the hearing 


examiner" as to "sanctions" (Br. 12). Although petitioners initially claim 


not to base this argument upon a lack of statutory power to impose sanctions 


greater than those ordered by the hearing examiner (Br. 5), they later attempt 
to draw an analogy to the rule against increasing sentences in criminal prosecu- 
tions (Br. 15-16). There is no basis for such a comparison. | Broker-dealer 
proceedings afford a means to protect the public in the future from persons 


who have shown themselves to be unqualified to participate in so sensitive a 
15/ 
business; they are not intended as punishment for past misconduct. Although 


we do not contend that the availability of important procedural rights in ad- 
ministrative proceedings should be determined merely by affixing the labels 
"yemedial" or "penal" to them, there is no more reason to subject broker-dealer 


proceedings to the criminal law rule as to increases in sentences than there is 


14/ Accord, e.g., Associated Sec, Corp, v. Securities and Exchange Commission, 
293 F. 2d 738, 741 (C.A. 10, 1961). 


‘15/ E.g., Berko v. Securities and Exchange Commission, gypra; 316 F, 2d 137, 141 


(C.A. 2, 1963); Blaise, D'Antoni & Associates, Inc. v. Securities and Exchange 
Commission 289 F. 2d 276, 277 (C.A. 5), rehearing denied per curiam, 

290 F. 2d 688 (C.A...5, 1961); Associated Sec. Corp. v. Securities and Exchange 
Commission, 283°F. 2d 773, 775 (C.A. 10, 1961), on the merits, supra, 

293 F. 2d 738; Pierce v. Securities and Exchange Commission, supra, 239 F. 2d 
at 163. When punishment for securities laws violations is found appropriate, i 
is effected by the Attorney General through application of criminal 

penalties. See, e.g., Section 20(b) of the Securities Act, 15 U.S.C. 

77t(b); Section 21(e) of the Securities Exchange Act, 15 U.S.C. 78u(e). 
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similarly to undercut the concept of the expert administrative agency by 

affording securities salesmen a right to trial by jury before the Commission. 
Section 8(b) of the APA expressly provides that on ''review of the initial 

decision, the agency has all the powers which it would have in making the 

initial decision." ey Indeed, under that provision the Commission could 

dispense with the hearing examiner entirely by presiding at the evidentiary 

hearing itself or ‘could provide for an advisory recommended decision rather 

than an initial decision that has legal effect. The Commission, which clearly 

could have imposed the sanction had it made the initial decision, must necessarily 

have the power to increase the sanctions ordered by a hearing examiner; and, 

contrary to the salesmen's contention (Br. 4), it has previously done so at 

the request of its staff.without any other exception by the staff to the 

_ initial decision. 2 As the agency charged by Congress with the administration 


of the securities acts, it necessarily has full authority (subject to review 


by the courts) to impose sanctions upon the persons that it regulates. See 


Pepsi-Cola Bottling Co. v. National Labor Relations Board, 37 U.S.L.W. 2587 
18/ 
(C.4. 2, March 25, 1969). 


16/ Rule 17(g)(2) of the Commission's Rules of Practice, 17 CFR 201.17(g)(2), 
provides: 


On review the Commission may affirm, reverse, modify, set aside 
or remand for further proceedings, in whole or in part, the 
initial decision by the hearing officer and make any findings 
or conclusions which in its judgment are proper on the record. 


See Roman S. Gorski, Investment Advisers Act Release No. 214 (Dec. 22, 
1967), in CCH Fed. Sec. L. Rep. 4 77,514. Moreover, in this case 

the staff also sought review as to the willfulness of the salesmen's 
other violations (see p. 3, supra). 


ae that the Board could not abdicate its own responsibilities under 
the labor laws by deferring to a hearing officer's decision unl 

1 s 
(footnote continued) recess 
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Insofar as petitioners' argument goes to the exercise of the Commission's 
discretion to impose more severe sanctions than the hearing examiner, as 
distinguished from its general power to do so, it has been OSS held 
that sic as examiner's initial decision is only one factor to be con- 
sidered, And the initial decision is of minimal significance when the de- 
meanor of the respondents themselves or the witnesses is not in issue. Although 
the petitioners point out that "[t]he Commission had no opportunity to 
observe any of the witnesses and make first hand observations as to their 


candor, credibility and demeanor" (Br. 15), they do not point, to any evidence 


of this character that is relevant to the propriety of the sanctions imposed. 


In San Francisco Mining Exchange v. Securities and Exchange Commission, 


378 F. 2d 162 (1967), the Court of Appeals for the Ninth Circuit con- 


sidered, in an analogous context, contentions similar to those that the 


salesmen make here. In that case the court reviewed an order of the Commission 


18/ (footnote continued) 
erroneous, the court of appeals relied on the fact that. Congress had 
rejected a reorganization play proposed by the President that would have 
made review by the Board of All initial decisions by hearing examiners 
discretionary. Slip-op,,—pp,—_l662-1663,—-As the court there noted, a 
similar reorganization plan with respect to this Commission was also 
rejected by Congress. A subsequently adopted reorganization act respecting 
this Commission provides for mandatory review by the Commission of initial 
decisions in broker-dealer proceedings, Pub. L. 87-592; § 1(b), 76 Stat. 394 
(1962). 


See, e.g., Universal Camera Corp. v. National Labor Relations Board, 340 U.S. 
474, 492-497 (1951); cf. Oi], Chemical & Atomic Workers v. National Labor 
Relations Board, __ App. D.C. __, 405 F. 2d 1111, 1116 (1968) ; Vickers v. 
Securities and Exchange Commission, 383 F. 2d 343 (C.A. 2, 1967) (per 


curiam); Pierce v. Securities and Exchange Commission, supra, 239 F. 2d 
at 162-163. 
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withdrawing the registration of a national securities exchange pursuant to 
20/ 


Section 19(a)(1) of the Securities Exchange Act, 15 U.S.C. 78s(a)(1). 


In its review of the hearing examiner's initial decision 


. . . the Commission made its own findings of fact which were 
substantially in accord with those made by the examiner. How- 
ever, the Commission rejected the recommendation of the hearing 
examiner concerning the remedy to be imposed, and ordered with- 
drawal of the Exchange's registration. 21/ 


378 F. 2¢ at 16S. Similar to contentions made by the petitioners here, the 
exchange urged that the remedy recommended by the examiner was supported by 
the record, and that ordered by the Commission was not. But the court held: 


The Commission found that the Exchange was in violation of 
Section 19(a)(1) and, in our opinion, this finding is supported 
by substantial evidence. Where the established facts empower 
an administrative agency to take particular remedial action, 
the determination of whether it should take that action rests 
within the sound discretion of the agency. 


378 F. 2d at 165 (footnote omitted). Observing that the Commission had given 


due consideration to relevant factors, the court concluded that "the Commission 


did not abuse its discretion in ordering withdrawal of the Exchange's registra- 


tion."’ 378 F. 2d at 166. 


Petitioners urge that the sanctions imposed here represent 2 “factor upon 


which the Commission places great but, unvoiced reliance and that is: size and 


nn nee EERE 
That section empowers the Commission to take remedial action for the pro- 
tection of investors when an exchange has committed statutory violations 
or failed to enforce compliance by its members. As in the case of Section 
15(b)(7), the Commission may either "withdraw" (revoke) the exchange's 
registration’ or suspend it for no more than a year. 


The hearing examiner had recommended that the exchange be permitted to effect 
a complete reorganization within 90 days to avoid having its registration 
withdrawn. 378 F. 2d at 164. 
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prestige’ (Br. 17). Langley-Howard, however, has not complained about the 
sanction imposed upon it, and the relationship of the size of'that firm 
to the sanction imposed on it is thus not in this wen Nor is there any 
merit in the salesmen's attempt to compare the sanctions imposed here and those 
imposed in other broker-dealer proceedings (Br. 17-20). In Diugash v. Securities 
and Exchange Commission, 373 F. 2d 107, 110 (C.A. 2, 1967), where it was urged 


that the Commission had meted out disproportionate sanctions within the same 


proceedings, the court noted: 
[Petitioners] complain that other parties in the proceeding before 
the Commission "got off easier" than they did, but even if this 
were so, it is irrelevant because the sanctions imposed upon the 
petitioners were well within the Commissian's discretion. 23/ 
If it is thus irrelevant to consider sanctions imposed on other parties in the 
same proceeding, a fortiori it is irrelevant to consider sanctions imposed in 


unrelated proceedings. In any event, petitioners’ claims of discrimination are 


without foundation. The broker-dealer proceedings cited (Br. 17-20) each 


involved one or more of the following distinguishing factors: (1) absence of 


false statements, (2) decision on stipulated settlement and (3) decision 


before 1964, when the Commission first acquired the power to impose sanctions 


Of course, agency bias against small firms would not be appropriate. See 
Winkler v. Securities and Exchange Commission, 377 F. 2d 517, 518 (C.A. 2, 
1967) (per curiam). But, as the court indicated in that case, size is 
relevant to the possibility of isolating the individual violators from 
the rest of the firm, 


Accord, Winkler v. Securities and Exchange Commission, supra, 377 F. 2d at 
517. 


E.g., Blyth & Co., Securities Exchange Act Release No. 8499 (Jan. 17, 1969), 
in CCH Fed. Sec. L. Rep. 4 77,647, and Merrill Lynch, Pierce, Fenner & 
Smith, Inc., Securities Exchange Act Release No. 8459 (Nov. 27, 1968), 

in CCH Fed. Sec. L. Rep. ¥ 77,629, which hardly involved the garden variety 
fraud perpetrated here. 
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25/ 


on salesmen. Moreover, whatever the views of previous commissioners, the 
Cowmission is certainly entitled to establish a present policy, based on 
further experience and the current condition of the securities markets, that 
a bar order is necessary when fraudulent representations of the flagrant 
character involved in this case have been made. 

The salesmen finally attempt to blur the issue before this Court by 
vaising the point that the Division of Trading and Markets discussed settle- 
ment with them prior to the administrative hearings and offered to recommend 
approval of lesser sanctions than were eventually imposed (Br. 2, 20). The 
fact that the staff may have been willing to recommend settlement was 
presumably based upon its recognition that lengthy hearing and post-hearing 
procedures would be eliminated, and its personnel could be more effectively 
used in furthering the overall enforcement objectives of the Commission. More- 


over, it is the Commission, not the Division, that must determine whether an 
26/ 


offer of settlement is acceptable in the public interest. This attempt by 
the salesmen to go outside the record of the proceeding is not only unwarranted 
but is also contrary to the common understanding of attorneys that they may 
openly discuss settlement without fear that unaccepted offers will later be 


used in an attempt to sway the court or jury. 


25/ Compare, e,g., Wallach v. Securities and Exchange Commission, 92 App. 
D.C. 108, 202 F. 2d 462 (1953), with Section 15(b)(7) of the Securities 
Exchange Act. The Commission could, however, find that a salesman conmmit- 
ted a willful violation and was the cause of the suspension or revocation of 
the firm and did so in some of the cases cited by petitioners. Shearson, 
Hammill & Co., Securities Exchange Act Release No. 7743 (Nov. 12, 1965), 
in [1964-1966 Transfer Binder] CCH Fed. Sec. L. Rep. 4 77,306; Sutro 
Bros. & Co., 41 S.E.C. 443 (1963); Reynolds & Co., 39 S.E.C. 903 
(1960). This had the practical effect of excluding the salesmen in- 
voived in those cases from employment by any broker-dealer. See 
Sections 15(b)(5)(D) and 15A‘b) (4) of the Securities Exchange Act, 
15 U.S.C. 780(b)(5)(D), 780-3(b) (4); 2 L. Loss, Securities Regulation 
1314-1317 (2d ed. 1961). 


26/ See Rule 8(a) of the Commission's Rules of Practice, 17 CFR 210.8(a). 
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The factors set forth by the salesmen (Br. 13-14) are relevant to the choice 


of sanction, but they are not determinative. The Commission concluded that 
O'Leary, Stiegerwald, Barnett and Sorenson "deliberately used false and mis- 
leading representations and predictions in the sale of Bahanas|ecocke 

(R. 3544). It was proper for the Commission to determine that it would 


exclude them from the securities business on this basis alone. The 
Commission also found additional willful antifraud and registration violations 


by the salesmen. It surely did not abuse its broad discretion in imposing 
27/ 
a bar order upon them. 


CONCLUSION 


For the reasons stated, the Court should affirm the order of the Commission. 


Respectfully submitted, 


PHILIP A. LOOMIS, JR. 
General Counsel 


DAVID FERBER 
Solicitor 


DONALD M. FEUVERSTEIN 
Assistant General Counsel 


FRANK N. FLEISCHER 
Attorney 


DATED: June 1969 


27/ The salesmen's exclusion from the securities business is not necessarily 
permanent. Section 15(b)(7), pursuant to which the order barring them 

has been entered, provides that an individual who has been barred may not 

become associated with a broker or dealer ''without the consent of the 

Commission . .. .'' Without any suggestion as to what the Commission in 

the future might do should the salesmen apply, it Should be noted that 

the Commission frequently receives applications for re-entry from barred 

persons. These are sometimes granted, usually subject to certain safeguards, 

when the Commission concludes that the public interest no: longer requires the 

applicant's exclusion from the securities business. 


APPENDIX 


1. The Salesmen's Violations of the Registration Provisions in the Offer 


and Sale of Bahamas Stock Were Willful. 


The hearing examiner found that O'Leary, Stiegerwald, Barnett and Sorenson 


had participated in violations of the registration provisions in the offer and 


sale of Bahamas stock (see p. 9, supra). The salesmen do not' contest this 
finding (Br. 8-9). The hearing examiner also concluded, however, that their 
violations were not willful because, relying upon instructions from their 
employer and opinions of counsel, they did not know that registration was 
required (see p. 9, supra). The Commission concluded that the violations 
found by the hearing examiner were in fact willful (see p. On supra). It 
nevertheless stated that their reliance upon Langley-Howard and the opinions 
of counsel should be considered in selecting the appropriate sanction and 
therefore did not specifically mention the registration violations in imposing 
a bar order on the salesmen (App. 90, 92). Apparently on this basis the salesmen 
contend that the Commission "did not take serious umbrage" at the examiner's 
conclusion that the violations were not willful (Br. 9). 

It cannot be denied that the salesmen were aware of the facts that rendered 
the claimed exemptions from registration unavailable (see p. 9, supra). Reliance 
by these experienced security salesmen upon the instructions of their employer and 
opinions of counsel was thus caused by a mistake of law, not one of fact. It has 
been consistently held that a decision to act when the relevant facts are known 


constitutes willfulness. As stated by this Court, there is "no requirement that 
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the actor also be aware that ne is violating one of =he Rules or Acts." Gearhart 


& Otis, Inc. v. Securities and Exchange Commission, 121 App. D.C. 186, 190-191, 
348 F. 2d 798, 802-803 (1965), quoting from Tager v. Securities and Exchange 
Commission, supra, 344 F. 2d at 8. And in Hughes v. Securities and Exchange 
Commission, 85 App. D.C. 56, 64, 174 F. 2d 969, 977 (1949), this Court held 
that "willfulness" means"'no more than that the person charged with the duty 
knows what he is doing. It does not mean that in addition, he must suppose 
that he is breaking the law.'" Accord, Norris & Hirshberg v. Securities and 
Exchange Commission, 85 App. D.C. 268, 273, 177 F. 2d 228, 233 (1949). Accord- 
ingly, reliance upon counsel does not negative a finding of willfulness under 
Section 15(b). = This is particularly true when an exemption from regis- 


tration is claimed, since the law places the burden upon the person seeking 


to rely upon the exemption. Securities and Exchange Commission v. Ralston 
29/ 
Purina Co., supra, 346 U.S. at 126, 


28/ 2 L. Loss, supra,at 1309. Indeed, it has been held that reliance upon 
counsel is not even a complete defense in a criminal case. United 
States v. Schaefer, 299 F. 2d 625, 630-631 (C.A. 7), certiorari denied, 
370 U.S. 917 (1962). 


Accord, e.g., Gilligan, Will & Co. v. Securities and Exchange Commission, 
267 F. 2d 461, 467 (C.A. 2), certiorari denied, 361 U.S. 896 (1959); 
Securities and Exchange Commission v. Sunbeam Gold Mines Co., 95 F. 2d 
699, 701 (C.A. 9, 1938). 
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2. The Record in This Proceeding Contains Substantial Evidence Not in the 
Previous NASD Proceeding To Support the Conclusion That the Salesmen's 


Violations of the Antifraud Provisions in the Offer and Sale of Onego 
Stock Were Willful. 

The hearing examiner also found that O'Leary, Stiegerwald, Barnett and 
Sorenson had participated in violations of the antifraud provisions in the 
offer and sale of Onego stock (see p. 10, supra). The “fon Ap not contest 
the finding (Br. 5-8). The examiner, however, did not see aay aeterence 
between the record of this proceeding and that of the previous NASD proceeding 
in which the Commission had absolved them (App. 23-25). He therefore concluded 
that they had not committed willful violations in the offer and sale of Onego 
stock (App. 25). The salesmen contend that the only possible new evidence in 
this proceeding is that of the salesmen's access to Langley-Howard's teletype, 
that this evidence was available to the Commission previously and that, in any 


event, there "was no substantial variance" in proof between the two proceedings 


(Br. 7-8). 


The teletype was only mentioned by the Commission in a footnote (App. 92 
n.19) to explain the salesmen's own admissions that they were aware on a daily 
basis of Langley-Howard's acquisition cost for Onego stock (see p. ll, 
supra). These direct admissions were the principal basis of the Commission's 
contrast between this proceeding and the prior NASD proceeding in which it 


had concluded that "there is no evidence in the record that they knew or 


should have known that generally no inter-dealer sales were effected at or 


about the offers quoted in the sheets and therefore that those offers were 
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30/ 
fairly representative of the current market. The salesmen do not contend 


that there was any such evidence in the prior proceeding (Br. 5-8). Thus, 
the Commission did not act inconsistently. 

Salesmen who are aware of the differences between the prices that they 
are charging their customers and their firm's own contemporaneous cost 
cannot blindly rely upon published bid and ask quotations without ascer- 
taining whether transactions are actually taking place at those prices. 

A salesman who fails to make a reasonable investigation and consequently 
1 
violates the law has done so Se Indeed, O'Leary, Stiegerwald, 
Barnett and Sorenson acted Bo a disregard of Langley-Howard's 
known contemporaneous cost. Their violations of the antifraud provisions 


in the offer and sale of Onego stock were willful under any definition of 


that term. 


aT 


Securities Exchange Act Release No. 7986, supra, at 7. 


See, e.g., Dlugash v. Securities and Exchange Commission, supra, 373 F. 2d 
at 109-110; United States v. Schaefer, supra, 299 F. 2d at 629; Stone 


v. United States, 113 F. 2d 70, 74-75 (C.A. 6, 1940) (dictum). 


See, e.g., United States v. Benjamin, 328 F. 2d 854, 862 (C.A. 2, 1964); 
Barnett v. United States, 319 F. 2d 340, 343 (C.A. 8, 1963). 


Securities Act: 


Exempted Securities 


Src.3. (a) Exceptas hereinafter expressly pro- 
vided. the provisions of this title shall not apply 
to any of the following classes of securities: 


* * * 


(11) Any security which is a part of an issue 
offered and _ sold only to persons resident within a 
single State or Territory, where the issuer of such 
security is 2 person resident and doing business 
within, or, if a corporation, incorporated by and 
doing business within, such State or Territory. 


* * * 


Exempted Transactions 


Sec. 4. The provisions of section 5 shall not 
apply to— 


* * * 


(2) transactions by an issuer not involving 
any public offering. 
* * * 


Prohibitions Relating to Interstate Commerce 
and the Mails 


Src. 5. (a) Unless a registration statement is in 
effect as to a security, it shall be unlawful for any 
person, directly or indirectly— 

(1) to make use of any means or instru- 
ments of transportation or communication in 
interstate commerce or of the mails to sell such 
security through the use or medium of any 
prospectus or otherwise ;* or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce, by any 
means or instruments of transportation. any 
such security for the purpose of sale or for 
delivery after sale. 


(c) Itshall be unlawful for any person, directly 
or indirectly, to make:use of any means or instru- 
ments of transportation or communication in inter- 
state commerce or of the mails to offer to sell or 
offer to buy through the use or medium of any 
prospectus or otherwise any security, unless a reg- 
istration statement has been filed as to such secu- 
rity. or while the registration statement is the 
subject of a refusal order or stop order or (prior 
to the effective date of the registration statement) 
any public proceeding or examination under sec- 
tion 8. 1 


* 


Fraudulent Interstate Transactions 


Ske. 17. (2) It shall! be unlawful for any per- 
son in the offer or sale of any securities by 
the use of any means orinstruments of transporta- 
tion or communication in interstate commerce or 
by the use of the mails, directly or indirectly— 

(1) to employ any device, scheme, or arti- 
fice to defraud, or : 

(2) to obtain money or property by means 
of any untrue statement of a material fact or 
any omission to state a material fact neces- 
sary in order to make the statements made, in 
the light of the circumstances under which 
they were made, not misleading. or 

(3) to engage in any transaction, practice, 
or course of business which operates or would 
operate as a fraud or deceit upon the pur- 
chaser. 


* * * 
Securities Exchange Act: 


Regulation of the Use of Manipulative and 
Deceptive Devices 


Section 10, It shall be unlawful for any person, 
directly or indirectly, by the use of any means or 
instrumentality of interstate commerce or of the 
mails, or of any facility of any national securities 


exchange— 


(b) To use or employ. in connection with the 
purchase or sale of any security registered on a 
pational secarities exchange or any security not so 
registered, any manipulative or deceptive device ot 

rivinee in contravention of such rules and 
regithitions as Che Commission. may preseribe AS 
heeessarv Or appropriate Vr the p thle interest or 
for the protection of Investors 


* * * 


Over-the-Counter Markets 
Section 15(b) 


(5) The Conmnission shall, after appropriate 
notice and opportunity for hearing, by order ven- 
sure, deny registration to, suspend fora period not 
exceeding twelve months, or revoke the registra- 
tion of, any broker or dealer if it finds that such 
censure, denial, suspension, or revocation is in the 
public interest and that such broker or dezler, 
whether prior or subsequent to becoming such, or 
any person associated with such broker or dealer, 
whether prior or subsequent to becoming so 
associated — 


* * 


(D) has willfully violated any provision of 
the Securities Act of 1953, or of the Invest- 
ment Advisers Act of 1940, or of the Invest- 
ment Company Act of 1940, or of this title, or 
of any rule or regulation under any of such 
statutes. 


(4) Phe Couiission may, after appropriate 
notice and opportunity for hearing, by order cen- 
sure any person, or bar or suspend for a period 
not exceeding twelve months any person from be- 
ing associnted with a broker or dealer, if the 
Commission finds that such censure, barring, or 
suspension is in the public irfterest. and that such 
person has committed or omitted any act or ots: 
sion enumerated in clause (A), (D) or (E) of 
paragraph (5) of this subsection or has been con- 
victed of any offense specified in clause (B) of said 
paragraph (5) within ten years of the commence- 
ment of the proceedings under this paragraph ov 
is enjoined from any action, conduct, or practice 
specified in clause (C) of said paragraph (5). It 
shall be unlawful for any person as to whom such 
in order barring or suspending him from being 
associated with a broker or dealer is in effect, will- 
fully to become, or to be, associated with a broker 
or dealer, without the consent of the Commission, 
and it shall be unlawful for any broker or dealer 
to permit such a person to become, or remain, a 
person associated with him, without. the consent 
of the Commission, if such broker or dealer knew, 
or in the exercise of reasonable care, should have 
Known, of such order. 


* * 
Section 15 


(c)(1) No broker or dealer shall make use of 
the mails or of any means or instrumentality of 
interstate commerce to effect any transaction in, or 
to induce the purchase or sale of, any security 
(other than commercial paper, bankers’ accept- 
anees, or commercial bills) otherwise than on a 
national securities exchange, by means of any 
manipulat ive, deceptive, or other fraudulent device 
or contrivance. The Commission shall, for the 
purposes of this subsection, by rules and regula- 
tions define such devices or contrivances as are 
manipulative, deceptive, or otherwise fraudulent. 

* * * 
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Rules Under the Securities Exchange Act: 


Rule 10b-5. Employment of Manipulative and 
Deceptive Devices 


It shall be unlawful for any person, directly or 
indirectly, by the use of any means or instrumen- 
tality of interstate commerce, or of the mails, or of 
any facility of any national securities exchange. 

(1) to employ any device, scheme, or artifice to 
defraud, 

(2) to make any untrue statement of a material 
fact or to omit. to state a material fact necessary in 
order to make the statements made, in the light of 
the circumstances under which they were made, not 
misleading, or 

(3) to engage in any act, practice, or course of 
business which operates or would operate as a 
fraud or deceit upon any person, 
in connection with the purchase or sale of any 
security. 


Rule 15cl-2. Fraud and Misrepresentation 


(a) Theterm “manipulative, deceptive, or other 
fraudulent device or contrivance,” as used in sec- 
tion 15(c) (1) of the Act, is hereby defined to in- 
clude any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon 
any person. 

(d) The term “manipulative, deceptive or other 
fraudulent device or contrivance,” as used in sec- 
tion 15(c) (1) of the Act, is hereby defined to in- 
clude any untrue statement of a material fact and 
any omission to state a material fact necessary in 
order to make the statements made, in the light of 
the circumstances under which they are made, not 
misleading, which statement or omission is made 
with knowledge or reasonable grounds to believe 
that it is untrue or misleading. 

(c) The scope of this rule shall not be limited 
by any specific definitions of the term “manipula- 
tive, deceptive, or other fraudulent device or con- 
trivance” contained in other rules adopted pur- 
suant to section 15(c) (1) of the Act. 


Administrative Procedure Act: 
Section 8 


(b) When the agency did not preside at the reception of the evi- 
dence, the presiding employee or, in cases not subject to section 554 
(a) of this title, an employee qualified to preside at hearings pursu- 
ant to section 556 of this title, shall initially decide the case unless 
the agency requires, either in specific cases or by’ general rule, the 
entire record to be certified to it for decision. When the presiding 
employee makes an initial decision, that decision then becomes the 
decision of the agency without further proceedings unless there is an 
appeal to, or review on motion of, the agency within time provided by 
rule. On appeal from or review of the initial decision, the agency 
has all the powers which it would have in making the initial deci- 
sion except as it may limit the issues on notice or by rule. When 


the agency makes the decision without having presided at the 
reception of the evidence, the presiding employee or an employee 
qualified to preside at hearings pursuant to section 556 of this title 
shall first recommend a decision, except that in rule making or 
determining applications for initial licenses— 


(1) instead thereof the agency may issue a tentative decision 
or one of its responsible employees may recommend a decision; 
or 


(2) this procedure may be omitted in a case in which the 
agency finds ‘on the record that due and timely execution of its 
functions i>>.c: atively and unavoidably so requires. 

(c) Before a .ouded initial, or tentative decision, or a deci- 
sion on agency re *<he decision of subordinate employees, the 
parties are eixtii:os to a reasonable opportunity to submit for the con- 
sideration ° the empioyees varticipating in the decisions— 

(3) preposed findings ens eenclusions; or 

(2) excaptions *o the © ccisiec: or recommended decisions of 
subordinate daiovess or te tensive agency decisions; and 

(3) suptortiin:: ccescr= “oe. t'-¢ oxeeptions or proposed find- 
inge or c= 7! 


The record sheaths. cue - +. on each finding, conclusion, or 
excention nresente, 9 ALD facs ene insiuding initial, recommended, 
and tentative decisions, ave « j.art of the record and shall include a 
statement of— 


(A) fin” gs «2 ¢ ceaciasions, and the reasons or basis there- 
for, on ali tas 4c" tal issuos of fact, law, or discretion presented 


on the rete 3,0 ot 


(B) the syppror date ‘s, order, sanction, relief, or denial 
thereof. 
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